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INTRODUCTION

In 2022, the tax legislative landscape witnessed the end of a 
long and winding chapter focused on a reconciliation measure 
which started out as a $3.5 trillion spending plan offset with a 
broad array of tax proposals championed by President Biden 
and House Ways and Means Democrats. As that original 
measure, once known as the “Build Back Better Act,” worked 
its way through Congress, it became subject to the starts 
and stops that are all too common in the legislative process, 
reflecting divisive in-party perspectives and set against the 
backdrop of a continuing pandemic and inflationary pressures.

The final measure, the Inflation Reduction Act (IRA) of 2022, 
signed into law this past August, features just two tax revenue 
raisers—a new corporate alternative minimum tax, and a 1% 
excise tax on repurchases of corporate stock. Also included 
in the final package are IRS funding provisions and close to 30 
energy and climate-related provisions.

Completion of the budget reconciliation process shifts the 
focus of federal tax policy toward a possible legislative package 
in a lame-duck session of Congress following the midterm 
elections. Under consideration are certain provisions of the Tax 
Cuts and Jobs Act that, as of Jan. 1, 2022, are affecting taxpayers 
differently than they did in the years immediately following 
enactment. These include the tax treatment of research 
and development expenses and business interest expense. 
Lawmakers also are considering extending some expired

provisions in the American Rescue Plan (ARP), the most 
notable of which may be the child tax credit. Other candidates 
for a legislative package include miscellaneous provisions 
that Congress traditionally extends, such as state low-income 
housing tax credits and the health coverage tax credit.

More broadly, given how congressional negotiations about an 
economic, social, climate and tax package oscillated over the 
last year and a half, businesses may be as interested in the 
tax proposals kept out of the final legislation as they are in the 
enacted changes. That long list includes several proposals that 
made headlines, including an increase in the corporate tax rate, 
modifications to carried interest provisions and an increase in 
top capital gains tax rates.

Businesses can work with their tax advisor to translate what 
the tax components of the Inflation Reduction Act of 2022 
mean for them and to sharpen their tax policy focus on a 
possible legislative package in the final weeks of 2022. Given 
the Jan. 1, 2023, effective date for several of the tax provisions 
in this legislation, businesses should act now to take advantage 
of the new credits and incentives that are effective immediately, 
while implementing a plan to deal with provisions that have 
deferred effective dates. That approach will allow them to avoid 
unpleasant income tax surprises that could result from new 
laws and help to minimize the likelihood of IRS scrutiny.

This guide reflects the tax considerations and 
developments that we believe may create risk or 
opportunity for businesses in 2022 and beyond. It is not 
an exhaustive list of all tax issues that may affect your 
business, but it is designed to help you make informed 
decisions related to year-end tax planning.

Please see our website for additional information on 
many of these issues.
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Deduction and revenue planning 
Tax year 2022 continues to require a nuanced approach 
to tax planning. With many tax provisions expiring 
or beginning to phase out, taxpayers may need to 
model the impact and the likelihood of congressional 
intervention. Without congressional action, some of 
those changes include unfavorable taxpayer changes 
to bonus depreciation, required capitalization and 
amortization of research and experimentation (R&E) 
costs, and the loss of the depreciation addback for 
section 163(j) (interest expense limitation). Depending on a taxpayer’s situation, several accounting method 
approaches may help maximize benefit and reduce exposure. A few of these include:

 • Changing from the cash basis to the accrual basis of accounting, or vice versa, if applicable 

 • Conducting inventory planning (e.g., performing a uniform capitalization—UNICAP— review or electing new 
last-in, first-out—LIFO—submethods) 

 • Accelerating certain deductions or electing to capitalize prepaid expenses for the current year 

 • Accelerating advance payments into income 

 • Properly using the recurring-item exception for taxes, rebates and refunds 

 • Shoring up bonus plan requirements to substantiate deducting in the year employees provide the related 
services or deferring the deduction into the year paid if eligible

 • Accelerating recovery of real property through cost segregation and/or repair studies 

 • Electing out of bonus depreciation for certain or all classes of otherwise eligible asset acquisitions

Small-taxpayer designation 
The Tax Cuts and Jobs Act (TCJA) increased the threshold for defining a small-business taxpayer to include those 
with average annual gross receipts of $27 million or less for the three prior tax years, as of the tax year ending Dec. 
31, 2022. This amount is indexed yearly for inflation. Those qualifying under the small-business taxpayer designation 
may be able to use the overall cash method and may be exempt from applying certain inventory rules and from the 
limitation on interest deductions.

Changes in financial statement treatment for leases under ASC 842 
Lease activity recorded throughout the year will have to be reported under Accounting Standards Codification 
842. While the analysis of the leasing standard is mostly a financial accounting initiative, it gives taxpayers the 
opportunity to determine if their lease classification is accurate under federal income tax principles. Taxpayers often 
follow their financial statement treatment of leases for tax without applying the appropriate tax tests. Accordingly, 
with a change in financial accounting treatment of an item, taxpayers will need to understand and be familiar with 
new book-to-tax adjustments that may be required to maintain accurate tax records.

Bonus depreciation 
The bonus depreciation amount phases down to 80% for property placed in service after Dec. 31, 2022, and before 
Jan. 1, 2024, and then phases down by 20% each year after. Taxpayers should plan for and model the impact of 100% 
bonus depreciation in 2022 with the loss of the depreciation addback to compute adjusted taxable income (ATI) 
under the interest expense limitations put in place by the TCJA. In addition, a taxpayer with bonus eligible property 
that they plan to place into service in 2023 may want to consider accelerating placing that property into service in 
2022 to avoid the reduced percentage absent congressional intervention.

Uniform capitalization regulations 
Companies continuing to recover from the pandemic may have deferred UNICAP implementation to 2022.   The 
IRS has indicated that since the TCJA-related guidance is complete, the IRS will pivot to enforcement. We expect 
UNICAP to be on the list of items the IRS will examine. It is important to quickly address this situation, as IRS exam 
activity regarding UNICAP is expected to increase now that the regulations are in effect. 

GENERAL CONSIDERATIONS
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Inventory is often one of the largest assets on the balance sheet of a producer or reseller, and historic UNICAP 
methods are often complicated and out of compliance. Fortunately, the new regulations and the accompanying 
automatic change procedures offer taxpayers the opportunity to comply with the new regulations while obtaining 
prior-year audit protection for historic UNICAP methods. Now, more than ever, taxpayers should evaluate the 
impact of these new rules. In addition, as inflation puts pressure on inventory, a taxpayer may benefit from treating 
their inventory under LIFO, but may need to first address book conformity requirements.

Like-kind exchange changes 
Deferral of gain under section 1031 is limited to real property transactions.  The regulations describing what 
constitutes real property for purposes of section 1031give both explicit examples of real property and factors to help 
determine what property qualifies. The new rules are particularly helpful for taxpayers that do business in multiple 
states, as state law classifications no longer weigh as heavily in defining real property. The new rules also clarify that 
properties are not disqualified from a like-kind exchange if less than 15% of the value of the property is composed of 
incidental personal property.

For taxpayers anticipating rate increases, like-kind exchange may require more planning to make transactions as 
successful as possible. Some taxpayers in the early stages of like-kind exchanges may want to consider terminating 
the transaction by failing to identify or acquire replacement property, depending on the law change and when they 
want to recognize gain. Like-kind exchange remains an effective estate planning option, as inheritors of replacement 
property may receive a stepped-up basis and would not realize gain upon sale.

Affordable Care Act update 
To avoid Affordable Care Act (ACA) penalties, large employers need to file Forms 1095-C each year and offer health 
coverage that meets ACA requirements to substantially all employees. This requirement applies to any employer 
that averaged at least 50 full-time employees (including full-time equivalents) during the preceding calendar year, 
or that was in a group of related companies meeting the large employer criteria. 

The IRS is assessing substantial penalties on employers that failed to file Forms 1095-C in prior years. Therefore, 
employers should review their compliance efforts and correct any filing failures. Employers that failed to offer ACA-
compliant health coverage should understand their potential risk for noncompliance.

In addition, employers with employees residing in the following states should ensure they are meeting the state 
filing requirements: California, Massachusetts, New Jersey, Rhode Island and the District of Columbia.

Compensation and benefit issues

 
 
From a tax perspective, most payments, whether direct or indirect, to or on behalf of employees will be taxable 
compensation; however, certain plans can be designed to reduce the tax impacts in alignment with certain guidance. 
It is imperative for companies to coordinate such programs with human resources, tax, legal and other applicable 
parties to achieve optimal results without assuming unintended risk.

If the current economic conditions are having an impact on your business, you may want to closely evaluate your 
company’s compensation and benefits. Questions to ask include:

 • Are long-term incentive plans for your key employees still incentivizing?

 • Can costs be reduced by offering noncash rewards instead of cash benefits?

 • Do new plans need to be offered to increase retention of key personnel who will help the company through 
this cycle?

Again, any new plans or changes to existing plans will have tax implications to consider. 

The shifting workforce dynamic has increased the need for employers to review overall  
compensation philosophies and total rewards packages. For example, consider the following:

 • Are paid time off (PTO) policies adequate to attract and retain talent?

 • Should the company provide tax-free student loan payments under the temporary expansion of section 127?

 • Are current benefits attractive to employees, or should others be considered?

 • Have noncash rewards been considered as a means of increasing employee happiness with little cost?
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Research and development tax credit 
The R&D tax credit is consistently one of the most popular incentives in the tax code. The repeal of the AMT after 
2017 as part of the TCJA has made it easier to utilize the R&D tax credit to reduce current tax liabilities.

A small-business startup may claim the credit, up to $250,000, against its FICA payroll tax liability if it had less 
than $5 million in gross receipts for the current taxable year and no gross receipts for any taxable year prior to the 
five-taxable-year period ending with the current taxable year. If a business making this election is using an outside 
payroll provider, it is important to discuss the election with the provider as soon as possible, because the provider 
must file certain forms on the business’s behalf.

In addition, the alternative simplified credit (ASC) continues to be the preferred method elected by many taxpayers, 
because it relies only on the prior three years’ qualified research expenses to compute the base amount, whereas 
the regular credit method requires a much more complex base amount computation that can be difficult to 
document. The ASC election should be made by completing section B on Form 6765 on the original tax return.

As a result of the COVID-19 pandemic, businesses may have performed R&D in new areas of technology to enable 
more employees to work remotely, create a touchless work environment, provide services in new ways, or convert 
production processes to new safety products such as masks or hand sanitizers.

The IRS is asking for more detailed information and documentation during R&D credit examinations. Taxpayers 
must ensure they document R&D project activities and differentiate R&D project costs in their accounting records.

Businesses may need to start planning for looming 
capitalization for R&D expenditures under section 174. Up to 
this point, R&D expenditures could be expensed as incurred or 
electively capitalized and recovered over a period of not less 
than 60 months. Beginning with tax years beginning after Dec. 
31, 2021, domestic R&D expenditures must be capitalized and 
recovered over five years. Foreign R&D expenditures must be 
capitalized and recovered over 15 years. For companies with 
significant R&D, this could create a material impact on their 
taxable income. Congressional action would be required to 
change this outcome. 

In the meantime, companies should understand and quantify the full impact. Businesses that expense their R&D 
expenditures may not have tracked all section 174 expenses and, instead, identified only the subset that qualified 
for the R&D credit under section41. Whether an item is a section 174 cost or section 162 cost was previously less 
important, as both could generate a current deduction, but that is scheduled to change beginning in 2022 without 
further congressional action. 

Work Opportunity Tax Credit 
The Work Opportunity Tax Credit (WOTC) program was designed to encourage employers to hire and retain 
individuals from specific target groups with employment barriers. The program also applies to employers that hire 
qualified long-term (27 weeks or more) unemployed individuals.

The WOTC equals 40% of the first $6,000 of wages, with higher wage limits for long-term family assistance 
recipients and qualified veterans for the first tax year an employee is hired. The credit is reduced to 25% for 
individuals who work at least 120 hours, but fewer than 400 hours, during the one-year period beginning on the 
employment date.

There is no credit for individuals who work fewer than 120 hours in their first year of employment. The WOTC also 
includes 50% of second-year wages for the tax year for wages paid to long-term family assistance recipients.

CHIPS and Science Act and advanced manufacturing investment credit 
The CHIPS and Science Act was signed into law on Aug. 9, 2022. This act provides funding for billions of dollars 
of grants to promote domestic manufacturing of semiconductors. Many of these grants target workforce 
development, semiconductor technology R&D, domestic manufacturing capability, research lab to fabrication plant 
transition of technology and other activities. Guidance from the various government agencies administering these 
grants is anticipated in early 2023.

Businesses may need to start 
planning for looming capitalization 
for R&D expenditures under 
section 174. 
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The CHIPS and Science Act also created the new advanced manufacturing investment credit under section 48D. 
This credit incentivizes capital expenditures in facilities in which the primary purpose is the manufacturing of 
semiconductors or equipment used to manufacture semiconductors. The credit rate is 25% of eligible property 
placed in service in the taxable year. The new section 48D credit also offers taxpayers the ability to treat an allowable 
credit as a payment of income tax that can then be refunded.

Energy credits  
Businesses may be able to claim general business credits 
for investment in qualifying renewable energy projects. 
Residential credits are also available. Now is a good time 
to evaluate qualifying investments and document the 
amount of credit that can be claimed. Below are some 
of the qualifying credits and deductions. Hundreds of 
pages of the IRA are dedicated to more than two dozen 
provisions that extend and modify existing credits or 
create new credits. This massive piece of legislation 
requires guidance from the Treasury Department, which 
will be critical for taxpayers to interpret and follow to 
ensure compliance with the new provisions.

Businesses interested in understanding which energy credits apply to them should consider a clean energy 
assessment. An assessment provides review of the particular facts of the business and recommends potential 
credits and cost-savings opportunities.

New energy credit concepts 
Prevailing wage and apprenticeship requirements. Several new energy credits have been modified by the IRA to 
include base and bonus rates. Aside from a few exceptions, taxpayers must satisfy both requirements to properly 
claim a credit at a bonus rate. To satisfy the prevailing wage requirement, taxpayers must demonstrate that 
individuals employed (through themselves, contractors or subcontractors) to perform construction, alteration or 
repair services on certain property must be paid no less than prevailing wages for the locality in which the property 
or project is located. Depending on the credit, this requirement may be limited to the construction of the property or 
project or may be extended to include a period after the property or project is placed in service.

To satisfy the apprenticeship requirement, taxpayers must demonstrate that qualified apprentices were utilized 
under each of three tests. There are tests for participation, the apprentice-to-journey worker ratio, and the 
percentage of labor hours performed by apprentices. 

Elective payments. Applicable taxpayers may make an annual election to treat certain credits as a payment of 
income tax instead of a claim for a credit. In effect, some energy credits will become refundable for applicable 
taxpayers. Elective payments are available for taxable years beginning after Dec. 31, 2022.

Transferability. Eligible taxpayers may elect to transfer all or a portion of certain credits to an unrelated taxpayer 
in exchange for cash. The cash proceeds received are not includable in gross income. The transferee taxpayer 
purchasing the credits for cash may not deduct the cash payment. Transfer of certain credits will be available to 
eligible taxpayers for taxable years beginning after Dec. 31, 2022.

Transition to new credits in 2025. The investment tax credit, production tax credit, and fuels credits are set to expire 
Dec. 31, 2024. Technology-neutral credits under new sections 45Y, 45Z and 48E will be effective Jan. 1, 2025.

Exempt entities. Entities exempt from tax may now be eligible to claim certain energy credits under changes made by 
the IRA.

Business credits 
Investment tax credit. Businesses that place in service and continue to own a qualified facility may claim an energy 
investment tax credit. Generally, the credit is calculated using the new concept of a base rate of 6% and a bonus 
rate of 30%. However, the credit with respect to some energy property is calculated using a base rate of 2% and a 
bonus rate of 10%. There are additional opportunities to increase the credit percentage for use of domestic contents   
(by 2% or 10%) and for placing solar and wind property in service in low-income communities (by 10% or 20%). 
Electrochromic (“dynamic” or “smart”) glass, interconnection property, certain biogas facilities, and energy storage 
technology placed in service after Dec. 31, 2022, will now be eligible for the credit.

Businesses interested in understanding 
which energy credits apply to them should 
consider a clean energy assessment. 
An assessment provides review of the 
particular facts of the business and 
recommends potential credits and cost-
savings opportunities.
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Production tax credit. The production tax credit (PTC) provides a credit for each kilowatt of electricity produced 
at qualifying facilities and sold to an unrelated party. Qualifying resources are generally sources of renewable 
electricity, including wind, biomass, municipal solid waste (including landfill gas and trash), geothermal, hydropower, 
and marine and hydrokinetic energy. The IRA also revived the PTC for solar energy (previously sunset in 2006) for 
facilities that commence construction before Jan. 1, 2025.

Taxpayers have the option of a base credit rate of 0.5 cents/kilowatt hour, or a bonus credit rate of 2.5 cents/
kilowatt hour (inflation-adjusted values) for those facilities that meet the prevailing wage and apprenticeship 
requirements. To claim the credit at the bonus credit rate, taxpayers must satisfy the prevailing wage requirements 
for the duration of the construction of the project and for each year during the 10-year credit period, and 
apprenticeship requirements during the construction of the project. If a facility meets the domestic content 
requirements, the credit rate is increased by 10%. This credit allows for a direct pay option for tax-exempt entities. 
Taxpayers ineligible for the direct pay election may opt to transfer the credit to another taxpayer.

Clean hydrogen production tax credit. The IRA created a new tax credit for the production of clean hydrogen 
produced by a taxpayer at a qualified clean hydrogen facility during the 10-year period beginning on the date such 
facility is placed in service. The credit amount is equal to the base rate of $0.60 or the bonus rate of $3.00, which 
is then multiplied by the volume of clean hydrogen produced by the taxpayer during the taxable year. To claim the 
bonus credit rate, taxpayers must satisfy the prevailing wage and apprenticeship requirements for the duration of 
the project during the 10-year credit period. Facilities that begin construction after Dec. 31, 2032, will not be eligible 
for the credit. This credit allows for a direct pay option. Taxpayers ineligible for the direct pay election may opt to 
transfer the credit to another taxpayer.

Qualifying advanced energy project credit. The IRA provides $10 billion in funding for the section 48C qualifying 
advanced energy project credit. This is an application-based credit; the Treasury Department, in conjunction with 
the Department of Energy, will review applicant projects and award credit allocations to winning projects. If awarded 
a credit allocation, a taxpayer can claim the credit in the year the qualifying property is placed in service. The amount 
of this credit is up to 30% of the qualifying property. Certain wage and apprenticeship requirements must be met for 
the highest credit rate. Projects that may qualify involve building, modifying, expanding, or reequipping a facility for 
the production or recycling of certain types of renewable energy property. Other projects may qualify if they reequip 
an industrial or manufacturing facility with equipment designed to reduce greenhouse gas emissions by at least 
20% through the installation of certain property. The Treasury Department will award credits to applicant projects 
based on a set of six standards. Treasury guidance is expected in February 2023, as it has 180 days from enactment 
to publish guidance on the process for certification.

Advanced manufacturing production credit. The IRA created this new credit under section 45X. This credit is 
calculated as a rate per eligible component produced and sold by a taxpayer during the taxable year. Eligible 
components are generally items that will be used in the production or installation of solar, wind, or battery 
technology or the production of certain critical minerals. This credit is set to begin phasing out during calendar year 
2030 and is totally phased out for eligible components sold after Dec. 31, 2032. A direct pay option is available for 
claimants.

Carbon capture and sequestration credit. The section 45Q credit for carbon oxide sequestration is a performance- 
based tax credit incentivizing carbon capture and sequestration or utilization. The credit amount is based on the 
metric tons of captured carbon oxide per year over a 12-year period. Taxpayers must capture carbon oxide from 
ambient air or a qualified industrial facility. Captured carbon oxide must be placed in secure geological storage, 
used as a tertiary injectant in enhanced oil or natural gas recovery project, or utilized in another qualifying manner. 
Taxpayers must begin construction on a facility and carbon capture equipment before Jan. 1, 2032. The IRA 
increased the maximum credit rates for this credit, added prevailing wage and apprenticeship requirements, lowered 
minimum thresholds for industrial facilities and provided for a direct pay option for claimants.

Sustainable aviation fuel credit. The IRA provides for a refundable tax credit for each gallon of sustainable aviation 
fuel sold as part of a qualified fuel mixture. The maximum credit amount is $1.75 per gallon of sustainable aviation 
fuel. This credit must be claimed as an excise tax credit against excise tax liability; any remaining credit may be 
claimed as an excise tax payment or refundable income tax credit. The credit shall apply for fuel sold or used after 
Dec. 31, 2022, through Dec. 31, 2026. 

Section 179D energy-efficient commercial building deduction. The energy-efficient building deduction under 
section 179D has been made permanent. In addition, the deduction amount will be indexed to inflation for tax 
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years beginning after 2020. Finally, the ASHRAE 90.1 standards used as a baseline to measure energy efficiency 
improvement have been updated from the 2007 standards to now reference the standards from no later than two 
years before the date on which construction of the property begins.

Alternative fuel refueling property credit. The section 30C credit for qualifying alternative fuel vehicle refueling 
property is extended for property placed in service by Dec. 31, 2032. The maximum credit for property installed after 
Dec. 31, 2022, is $100,000 per unit of property. The credit has a base rate of 6% and, if certain requirements are met, 
a bonus rate of 30%. Property must be placed in service after Dec. 31, 2022, in a low-income or rural census tract to 
qualify.

Biodiesel, renewable diesel and alternative fuels credits. The IRA extended the income and excise tax credits for 
biodiesel and biodiesel mixtures at $1.00 per gallon through Dec. 31, 2024. Also extended are the $0.50 per gallon 
excise tax credits for alternative fuels and alternative mixtures through Dec. 31, 2024, for fuels used or sold after 
Dec. 31, 2021.

Credit for qualified commercial clean vehicles. The new section 45W credit for new qualified commercial clean 
vehicles will be available for property placed in service after Dec. 31, 2022. The credit is the lesser of the product 
of an applicable percentage and the vehicle’s purchase price, or the incremental cost of the vehicle. The maximum 
credit for vehicles with a gross vehicle weight rating under 14,000 pounds is $7,500, while the maximum credit for 
other vehicles is $40,000.

Residential credits 
Nonbusiness energy property credit. The section 25C credits for nonbusiness energy property is extended for 
property placed in service by Dec. 31, 2032. The IRA increased the credit percentage from 10% to 30%, beginning in 
2023. Additionally, the lifetime cap is replaced by an annual cap of $1,200 with a higher limitation of $2,000 for heat 
pumps and biomass stoves.

Alternative fuel refueling property credit. The section 30C credit for qualifying alternative fuel vehicle refueling 
property is extended for property placed in service by Dec. 31, 2032. Property placed in service after Dec. 31, 2022, 
must be located in a low-income or rural census tract to qualify.

New energy-efficient home credit. The energy-efficient home credit under section 45L has been extended for 
homes acquired through Dec. 31, 2032.

Residential energy efficient property credit. The section 25D credits for residential energy-efficient property 
is expanded and extended for property placed in service through Dec. 31, 2034, with a credit rate of 30%. The 
phaseout of these credits has also been adjusted for property placed in service from Jan. 1, 2033, through Dec. 31, 
2033, with a rate of 26%, and for property placed in service from Jan. 1, 2034, through Dec. 31, 2034, with a rate of 
22%. The credit expires after Dec. 31, 2034.  

A new category of energy-efficient property is added to the credit for property placed in service after Dec. 31, 2022. 
The new section 25D(a)(6) will allow for a credit for qualified battery storage technology expenditures, defined as 
expenditures for technology installed in connection with a dwelling unit located in the United States and used as a 
residence by the taxpayer, with a capacity of not less than 3 kilowatt hours.

Excise tax rapid assessment 
During year-end planning, consider evaluating excise tax. In the current uncertain economy, reducing excise tax 
liability and identifying excise tax credits can enhance a company’s bottom line and provide liquidity. Moreover, 
evaluating excise taxes and planning opportunities can improve a company’s EBITDA (earnings before interest, 
taxes, depreciation and amortization) as excise taxes are treated as an above-the-line cost of goods sold.

The primary sectors affected by excise taxes include energy, transportation (ground, air and water), industrial 
manufacturing, certain consumer goods, food and beverage, and life sciences. Importers and exporters may also 
be subject to certain excise taxes. Even banks, insurance companies and credit card issuers may encounter excise 
taxes in their business.

Moreover, end users in industries such as building, construction, aerospace and defense, farming, power and utilities, 
and logistics may claim certain refundable excise tax credits. Manufacturers of nonbeverage products such as 
perfumes, food products or medicines that use taxed alcohol in production may qualify for a drawback of the tax 
paid. Additionally, nonprofit entities or state and local governments often qualify for exemptions from excise tax or 
credits on the purchase of taxed articles such as fuel, tires and firearms.
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All companies can benefit from a review of excise taxes. An excise tax rapid assessment includes:

 • Reviewing whether the business faces any excise tax exposure

 • Evaluating opportunities for reducing existing excise tax liabilities

 • Identifying credit opportunities

 • Reviewing compliance operations for improving efficiency

 • Identifying excise tax costs passed on by vendors and reviewing whether tax has been properly determined

Should an area of risk be identified, businesses can take a deeper dive into remediating the problem. Identified 
credits or savings opportunities may ultimately improve profitability and operational efficiency.

Superfund excise taxes 
The IIJA reinstated the Superfund excise taxes imposed on chemicals and imported taxable products effective July 
1, 2022, through Dec. 31, 2031. Manufacturers and importers of chemicals and substances containing chemicals may 
be liable for federal excise tax. Purchasers of these chemicals may see increased prices of these products. Certain 
end uses qualify for excise tax credits. Entities manufacturing or importing certain chemicals should assess their 
business operations to comply with the quarterly excise tax requirements and semimonthly deposits.

IRS account transcripts 
A company’s IRS account transcript contains useful information, including the information necessary to confirm 
estimated payments or credit elects applied to the 2022 tax year before preparing an extension or filing the return. 
For prior years, the account transcript can identify items of which the company may be unaware, such as penalty or 
interest assessments, math error adjustments or examination indicators. Thus, companies should consider ordering 
an account transcript in January 2023 for 2022 and earlier years. 

Beginning June 28, 2019, the IRS ceased transmitting transcripts to requesting companies via fax. Instead, the 
IRS will mail the transcript to the company’s address of record, which can take up to two weeks. For this reason, 
we recommend that you make the request by Jan. 15, 2023, to ensure it is received in a timely manner. To order a 
transcript to be mailed, call the IRS business line at +1 800 829 4933. If your business was affected by a disaster, the 
IRS will waive the usual fees for a transcript. Please review the IRS disaster relief website for specific procedures 
pertaining to a specific declared disaster.

Tax return due date reminders 
Tax return due dates have changed for tax years beginning after Dec. 31, 2015. Calendar year C corporation returns 
and most fiscal year returns are due on the 15th day of the fourth month following the end of the fiscal year, and S 
corporation and partnership returns are due on the 15th day of the third month following the end of the fiscal year. 
Form 7004 provides for an automatic extension of six months after the regular due date.

For C corporations with a fiscal year ending June 30, the effective date change is delayed until the first tax year 
beginning after Dec. 31, 2025. Accordingly, those returns are due Sept. 15.

The deadline for filing Forms W-2 and W-3, reports with the Social Security Administration, and Form 1099-NEC 
(previously Form 1099-MISC reporting nonemployee compensation in Box 7) is Jan. 31 for paper or electronic filing. 
The deadline for filing Forms 1094-1095C and 1099-MISC is March 31 if e-filed, Feb. 28 if paper filed.

Accounting for income taxes under ASC 740 
The IRA includes a corporate minimum tax that applies to certain applicable corporations with average financial 
statement income in excess of $1 billion and to U.S. corporations that have at least $100 million in financial 
statement income with foreign parents that have over $1 billion in financial statement income. While only a small 
number of corporations are expected to owe tax under the new minimum tax, many more companies may have 
to go through calculations to evaluate whether they are subject to the tax. There are a substantial number of 
questions regarding the calculation of the book minimum tax, including the various adjustments allowable to book 
income. The tax first applies to tax years beginning in 2023, so while companies may not have to file a tax return 
reflecting the minimum tax for a while, companies preparing quarterly provisions will need to begin evaluating 
the expected impact of the minimum tax on their income tax provision, considering new guidance as it becomes 
available and revising any estimates as necessary based on available guidance. 

As the end of 2022 approaches, companies will need to carefully monitor legislation for any changes to section 174. 
The TCJA requires companies to capitalize specified research and experimental expenditures for tax years beginning 
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after Dec. 31, 2021. While Congress may take action to modify or delay this rule, if companies have not been 
evaluating the impact of required capitalization during quarterly provisions, they should begin efforts to understand 
the impact of section 174. This is particularly important for companies with significant R&D activities that have 
foreign entities with research and experimental expenditures or that have net operating losses (NOLs) that are 
mostly subject to the 80% limitation. Even if Congress takes action to defer or repeal required capitalization under 
section 174 before tax returns for 2022 become due, if Congress delays until after the end of the year, companies 
could still be required to consider required capitalization for provision purposes. Under ASC 740, companies must 
consider the tax law as enacted on the balance sheet date, reflecting any changes in tax law in the period they are 
enacted. 

 

Another change under the TCJA revises the definition of adjusted taxable income (ATI) for purposes of determining 
the limitation on deductible interest expense for years beginning on or after Jan. 1, 2022. ATI no longer includes 
addbacks for depreciation, depletion and amortization. This is one of several provisions on which Congress may 
consider taking action, to restore the more generous deductions under the prior definition of ATI. Importantly, as 
with section 174, companies will need to pay careful attention to the enactment date of any legislation.

 
 
 
 
 

Financially distressed company tax issues 
Although much of the disruption to the U.S. economy  
caused by COVID-19 has passed, many companies still  
need to restructure their debt, which may result in  
bankruptcy filings. When involved in a debt workout or  
restructuring, it is critical that businesses evaluate their  
restructuring options. With effective analysis and  
planning, companies can maximize available tax benefits  
and mitigate tax costs associated with issues such as  
NOLs, cancellation or modification of indebtedness, and  
the disposition of struggling subsidiaries. Corporations facing economic hardship should be proactive in working 
with their tax advisors to ensure maximum company value is preserved through proper planning.

CARES Act: NOL considerations and important dates 
TThe Coronavirus Aid, Relief, and Economic Security Act of 2020 (CARES Act) implemented taxpayer-favorable 
changes to section 172 for the deduction of NOLs. The act suspended the limitation of deductions for NOLs to 80% 
of the taxpayer’s pre-NOL taxable income for tax years beginning before Jan. 1, 2021, and instead allows the full 
offset of taxable income. The CARES Act also amended section 172(b) to allow for the carryback of losses arising in 
a taxable year beginning after Dec. 31, 2017, and before Jan. 1, 2021, to each of the five taxable years preceding the 
loss year, including those with a maximum corporate tax rate of 35%.

As the end of 2022 approaches, companies will need to carefully monitor legislation for any 
changes to section 174. The TCJA requires companies to capitalize specified research and 
experimental expenditures for tax years beginning after Dec. 31, 2021. While Congress may take 
action to modify or delay this rule, if companies have not been evaluating the impact of required 
capitalization during quarterly provisions, they should begin efforts to understand the impact of 
section 174. 

CORPORATE AND TRANSACTIONAL CONSIDERATIONS

Corporations facing economic hardship 
should be proactive in working with 
their tax advisors to ensure maximum 
company value is preserved through 
proper planning.
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Corporations looking to take advantage of or opt out of the reinstated NOL carryback provisions of the CARES Act 
should keep in mind the following important deadlines: 

 • Corporations can carry back 2018, 2019 and 2020 losses after Dec. 31, 2021, by filing the amended tax 
returns (Form 1120X) for the carryback years. The period for filing such amended tax returns is the period 
that ends three years after the time prescribed by law for filing the return for the taxable year of the NOL.

 • Corporations cannot file Form 1139 to request the refund of AMT credit generated by way of NOL carryback, 
but are able to file 2018 (with an election under section 53(e)(5)) or 2019 amended returns and request the 
refund of the AMT credits. 

 • Corporations can file amended 2020 tax returns to request AMT credit refund only to the extent they are 
able to offset regular tax. For this reason, corporations anticipating taxable losses in 2020 and future tax 
years may not be able to utilize the benefit of the excess AMT credit carryforwards.

File Form 4466 in January to obtain a quick refund 
Corporations can receive a quick refund (generally in less than 45 days) of federal estimated tax payments in excess 
of the company’s estimate of its tax liability for the year. The company must file Form 4466 after the close of its tax 
year but before the un-extended due date of its Form 1120 to receive this quick refund. The company can designate 
that the excess amount be credited to another IRS liability. Penalties may apply if the requested refund (or credit to 
another liability) leaves the corporation underpaid for estimated tax purposes.

Consider filing an automatic extension even if the return will be filed on time 
The timely filing of Form 7004, Application for Automatic Extension of Time to File Certain Business Income Tax, 
Information, and Other Returns, will provide an automatic six-month extension of time to file a Form 1120 corporate 
income tax return for corporations that use the calendar year as their tax year and for corporations using fiscal 
years ending in any month but June. Corporations whose fiscal year ends in June receive a seven-month extension.

The six- or seven-month extension period begins on the original due date of the return. Note that for corporations 
using the calendar year, the original due date for a 2022 Form 1120 is April 18, 2023.

Filing the extension may be beneficial, even if the corporation files its return the next day. The extension period 
allows companies time to make corrections to the return, up to the extended due date, without penalty—including 
making timely tax elections or applying automatic accounting method changes if omitted from the initial filing. A 
subsequently filed return containing these items filed before the extended due date would supersede the previously 
filed return that omitted them. The superseding return becomes the official return, but the statute of limitations on 
assessment will still expire (under normal circumstances) three years from the date the taxpayer filed the original 
return.

Accelerating subsidiary stock losses 
For consolidated taxpayers, two planning opportunities may be available to accelerate and recognize losses in the 
current year. Consolidated groups with an insolvent subsidiary should evaluate whether it is beneficial to claim a 
worthless stock deduction. Claiming the deduction may require liquidating the insolvent subsidiary or converting 
it into a limited liability company (LLC). Alternatively, a disposition of the subsidiary stock could accelerate the 
recognition of the loss.

Accelerating section 481 adjustments in the year of an M&A transaction 
Taxpayers may accelerate income into the year of certain mergers and acquisitions transactions and possibly the 
year prior under rules provided by the IRS. These rules can provide tax advantages in situations where section 382 
limitations would limit the ability to offset such income post-transaction. For certain accounting method changes, a 
taxpayer must file the method change request prior to the end of the tax year in order to obtain this treatment.

Identifying unamortized debt issuance costs 
Companies that have refinanced debt or taken out new debt during the tax year should evaluate whether any 
previously unamortized debt issuance costs are eligible for accelerated tax deduction during the current year. In 
addition, companies should also assess whether certain fees paid to lenders as part of the refinancing or issuance 
of new debt may qualify as an original issue discount. Any amounts treated as such must be amortized over the life 
of the debt and may be subject to the business interest limitation under section 163(j).
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Section 163(j) interest limitations: Phaseout of taxpayer-favorable rules 
Section 163(j) generally limits the deduction of business interest to the sum of the taxpayer’s business interest 
income for the year and 30% of the taxpayer’s ATI for the year. Final regulations for section 163(j), released in July 
2020, provided for taxpayer-favorable changes as compared to the 2018 proposed regulations, including but not 
limited to:

 • Adding back depreciation, depletion and amortization capitalized under section 263A in computing ATI

 • Applying a narrower definition of interest

 • Increasing availability of the real property trade or business elections

However, businesses can only add back to ATI allowable deductions for depreciation, amortization and depletion for 
tax years beginning before Jan. 1, 2022. In addition, the CARES Act permitted (for certain years) businesses to use 
50%, instead of 30%, of ATI in their section 163(j) limitation. For tax years beginning after Dec. 31, 2021, businesses 
must again use 30% of ATI in calculating their section 163(j) limitation. The end of these favorable provisions could 
significantly reduce ATI and limit the amount of business interest expense deductible in 2022.  

Prior to the end of the tax year, taxpayers should consider converting debt to equity or refinancing debt to reduce 
the amount of interest subject to section 163(j) for the remainder of the year.

Federal income tax mulligan 
While not a new ruling, Revenue Ruling 80-58 allows taxpayers to rescind a transaction. While this is difficult to 
accomplish and little guidance exists in this area, this ruling does provide an avenue for rescission. However, to 
successfully complete a rescission, it must occur within the same tax year as the transaction. As a result, this item 
warrants consideration during year-end planning to the extent any transactions need to be unwound prior to year-
end.

Section 382 closing-of-the-books election 
Corporations should carefully monitor changes in stock holdings and stock issuances that occur during the year to 
identify whether any have undergone a section 382 ownership change. If so, the company may make a closing-of-
the-books election, which may result in significant tax benefits.

The corporation may prefer to maximize the amount of its income for the taxable year treated as accruing prior 
to the ownership change to maximize use of NOL deductions (or certain other deductions). If it files a closing-of-
the- books election with its timely filed tax return, the corporation closes its books at the date of change for section 
382 purposes, thereby specifically measuring income and deductions pre- and post-change. Without the election, 
under the default rule, the corporation applies daily proration of the entire year’s items of income and deductions.

Addressing the closing-of-the-books election decision before the end of the year can assist with year-end tax 
planning, since it helps position the company to determine whether acceleration of income or deduction items 
would be advantageous.

Accelerating an ownership change 
In September 2019, the IRS and Treasury proposed new 
regulations under section 382, which provide a limitation 
of certain tax attributes (e.g., NOLs) when a corporation 
undergoes an ownership change. One major departure 
from the current rules is the proposed removal of one 
of the two safe harbors for calculating the recognition of 
built-in gain (or loss): the section 338 approach, which is 
generally more favorable for companies in a built-in gain 
position. Such companies tend to be those that derive 
most of their value from self-created intangibles with 
no tax basis. If these proposed regulations are finalized 
in their current form, life sciences and technology 
companies would be particularly affected by the removal of the section 338 approach.

It is uncertain whether the proposed regulations will be finalized in their current form. Nonetheless, companies 
contemplating an ownership change in the near future (e.g., through a stock offering) should consider accelerating 
the ownership change to take advantage of the section 338 approach in case the IRS and Treasury finalize the 
regulations as proposed after the 2022 calendar year-end.
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Projecting earnings and profits 
During year-end planning, it may be important for a corporation to project the remaining current-year earnings and 
expected 2023 earnings along with cumulative earnings and profits. These projections can aid companies planning 
to distribute cash (or other property) to shareholders in deciding the tax year in which to make the distribution.

Form 8937, report of organizational actions affecting basis of securities 
C and S corporations that take organizational actions affecting the basis of securities in the hands of stockholders 
generally must file Form 8937 within 45 days of the transaction date, or by Jan. 15 of the year following any such 
actions that take place in December.

Organizational actions include stock splits, stock dividends and distributions that are fully or partially nontaxable, 
and some reorganizations. S corporations may report the required Form 8937 information on Schedule K-1 instead 
of Form 8937, and a company may meet Form 8937 filing requirements through appropriate postings on the 
company’s website.

Corporations should analyze their transactions to ensure they meet the filing requirements in a timely manner 
under Form 8937.

Realizing maximum benefits through a transaction cost analysis 
When a company engages in a transaction such as a merger, sale of an entity, acquisition of an entity or business 
combination (on either the buy-side or the sell-side), the IRS requires costs incurred to facilitate the transaction to 
be capitalized. With stock transactions, these costs generally are capitalized into stock basis and are not recoverable 
until such stock is sold. Alternatively, with asset transactions, these costs generally are capitalized and amortized 
over a period of time, typically over 15 years on a straight-line basis. In contrast, costs that do not facilitate a 
transaction can generally be either deducted as incurred or amortized over 15 years.

Performing a transaction cost analysis allows a company to identify nonfacilitative costs and maximize tax 
deductions. It involves a thorough analysis of activities performed and expenses incurred in connection with 
exploring and entering into a merger or acquisition transaction. The study results in the determination and 
proper documentation of the appropriate federal income tax treatment of transaction costs. Without proper 
documentation, all transaction costs generally must be capitalized, rather than deducted during the year paid or 
incurred.

Further, during recent requests for relief under Income Tax Regulation 1.9100-1, the IRS has challenged the ability of 
target corporations to deduct success-based fees (e.g., investment banking or other consulting expenses) in M&A 
transactions. Given this additional scrutiny, transaction cost analyses should emphasize documenting the services 
provided to the target corporation (and how the target benefited from such services). In addition, this scrutiny 
places additional pressure on making valid and timely safe harbor elections under Revenue Procedure 2011-29.

Section 1202: 100% exclusion on sale of qualified small-business stock 
Taxpayers contemplating the sale of corporate stock should consider section 1202, which provides for a 100% 
exclusion from gain on the sale of certain qualified small-business stock (QSBS) held for more than five years. The 
amount of gain a taxpayer may exclude is generally subject to a $10 million/10 times shareholder basis limitation. 
The taxpayer must have acquired the stock directly from the issuing corporation, and the aggregate gross assets of 
the QSB corporation, including amounts received through the issuance, must not have exceeded $50 million at any 
time through immediately after the issuance. The corporation must conduct a qualified trade or business, as defined 
in the statute. 

In September 2021, Congress proposed legislation reducing the section 1202 exclusion for most taxpayers (those 
with an adjusted gross income of $400,000 or more) to 50% of the gain from the sale of QSBS. The IRA did not 
curtail the ability of holders to exclude 100% of gain from the sale of QSBS. Note, however, the potential for Congress 
to revisit its previous attempt at curtailing a holder’s ability to exclude QSBS gain. 

Due to the complexities involved, taxpayers should consult with their tax advisors when considering claiming the 
section 1202 gain exclusion benefit. 
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Partnership K-2 and K-3 reporting schedules 
The IRS released final versions of new Schedules K-2 and K-3 for Forms 1065 (U.S. Return of Partnership Income); 
8865 (Return of U.S. Persons With Respect to Certain Foreign Partnerships); and 1120-S (U.S. Income Tax Return for 
an S Corporation). The new schedules apply to tax years beginning in 2021.  

Any person required to file Schedule K that has items relevant to determining U.S. tax under the international 
provisions of the code must complete Schedules K-2 and K-3. The new schedules, in certain instances, replace 
and supplement items previously reported on Schedule K-1 and applicable footnotes, and require detailed amounts 
relevant to calculating the following:  

 • Foreign tax credit (FTC) limitation (including R&E and interest expense allocation)  

 • Global intangible low-taxed income (GILTI) and subpart F inclusions (including section 960 deemed paid 
credits)  

 • Inclusions from a passive foreign investment company (PFIC) for which a qualifying electing fund election 
has been made  

 • Foreign-derived intangible income (FDII) deductions  

 • Base erosion and anti-abuse tax (BEAT)  

Not all international tax provisions are identified on the new schedules. If an international provision is relevant to 
determining U.S. tax and is not included on Schedules K-2 or K-3, a separate statement must be attached.  

The IRS provides transition penalty relief for tax years that begin in 2021. Penalties for failing to timely file the 
new schedules, or for filing incorrect or incomplete schedules, will be waived if the taxpayer establishes to the 
satisfaction of the commissioner that it made a good faith effort to comply with the new requirements. 

Taxpayers may consider verifying that their partnership-reporting software has been updated to collect the 
additional level of detail needed to complete the new schedules.  

Foreign-derived intangible income planning 
The FDII regime in the code constitutes an export incentive that allows a U.S. corporation to deduct export sales 
revenue earned in excess of a 10% return on tangible depreciable assets (qualified business asset investment). 
The deduction is currently 37.5% of a corporation’s FDII, and will decrease to 21.875% beginning in 2026 unless it is 
repealed or amended. The deduction amount is limited to a corporation’s taxable income; it cannot create or extend 
an NOL.  

Income eligible for the deduction includes income from 
the sale, lease, license or other disposition of intangible 
property and “general property” to a foreign person 
for foreign use. General property is defined in Treasury 
Regulations section 1.250(b)-3(b)(10) and essentially 
includes tangible property other than commodities, 
securities, or an interest in a partnership, trust, or estate. 
Deduction-eligible income also includes income from the 
performance of services provided with respect to property located outside the United States, so the business and 
professional services industry may also claim FDII benefits. 

Although FDII was designed to incentivize companies to keep intangibles in the United States (as a backstop for 
the GILTI regime), it may, in effect, provide an incentive for companies to transfer depreciable tangible assets (plant 
and equipment) outside the country, and thereby increase the amount of the FDII deduction. Moving tangible 
depreciable assets to a foreign affiliate may effectively lower the hurdle rate necessary to obtain the FDII deduction.  

FDII has come under scrutiny by the Organisation for Economic Co-operation and Development (OECD) as a 
harmful tax practice in connection with BEPS Action 5, based in part on the low correlation FDII requires between 

INTERNATIONAL TAX CONSIDERATIONS
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the intangible related eligible income and the performance of the R&D functions that create intangiblel property. 
While the Biden administration proposed repealing FDII in its entirety for tax years beginning after Dec. 31, 2021, 
through the Build Back Better Act; the Act did not pass. Therefore, FDII remains a viable planning opportunity for the 
foreseeable future.  

Taxpayers should carefully consider whether they are eligible to claim FDII benefits and, if so, model to maximize 
potential benefits.

Global intangible low-taxed income (GILTI) planning 
The GILTI regime subjects most of the earnings of controlled foreign corporations (CFCs) to current U.S. tax. GILTI 
can apply to a broad swath of taxpayers in any industry. U.S. shareholders should assess whether they may have 
exposure to this income inclusion. Planning opportunities to limit a taxpayer’s exposure to GILTI, including use of the 
high tax exclusion, are available and should be considered to minimize the impact of this tax scheme.   

On Jan. 25, 2022, the Treasury Department and the IRS published final regulations under section 958 on 
determining stock ownership, along with proposed regulations regarding the treatment of domestic partnerships 
and S corporations that own stock in PFICs, and their domestic partners and shareholders. In terms of GILTI, the 
significant takeaway from this guidance pertains to the definition of a controlling domestic shareholder (CDS). 
Under the final regulations, aggregate treatment for determining the CDS of a CFC is not extended, while the 
proposed regulations would revise Treasury Regulations section 1.958-1(d)(2) to provide that aggregate treatment 
does apply for purposes of determining the CDS of a CFC. Taxpayers should closely monitor forthcoming guidance, 
as the proposed regulations could have a major impact in determining who is eligible to make a high tax exclusion 
election.

Base erosion and anti-abuse tax (BEAT) planning 
The BEAT is an additional tax designed to ensure that corporations with significant base erosion payments made 
to related foreign parties pay a certain amount of U.S. federal income tax. This tax is in addition to a corporation’s 
regular income tax liability. Taxpayers with more than $500 million of average annual gross receipts and deductible 
payments to foreign related parties should carefully consider the impact of tax credits (such as the R&D credit) and 
NOLs on their potential BEAT liability. Additionally, we encourage taxpayers to review their structure for brother-
sister relationships that could create an unintended aggregate group requiring a BEAT calculation.

Foreign tax credit (FTC) planning 
Over the past couple of years, the Treasury and the IRS have issued many FTC regulation packages setting forth 
transition rules and elections that may limit taxpayers’ ability to use excess FTCs going forward. Taxpayers with 
significant pre-TCJA carryforward or post-TCJA carryback credits should carefully consider how their unused FTCs 
may be limited and which election may be available to allow for their efficient utilization. Additionally, the CARES 
Act granted taxpayers an extended carryback period for their NOLs. Taxpayers choosing to take advantage of 
this extended carryback period should consider how it may affect their FTC position, as a carryback may limit or 
minimize the capacity to claim credits for prior year foreign taxes. All of this must be weighed against the possibility 
of a second round of tax reform that may increase tax rates.

Base erosion and profit shifting (BEPS) and country-by-country compliance 
Consistent with the OECD’s BEPS project, the IRS requires annual country-by-country reporting (CbCR) by U.S. 
taxpayers that are the ultimate parent of a multinational enterprise (MNE) group. This tax filing requirement applies 
to companies with $850 million or more in global group revenues in the immediately preceding reporting period.  

Taxpayers that wish to avoid filing in non-U.S. countries should consider filing Form 8975, Country-by-Country 
Report, and its Schedule A, Tax Jurisdiction and Constituent Entity Information, with the IRS, because filing this 
form in the United States will satisfy any filing requirements in other countries. The IRS will exchange Form 8975 
information automatically with tax authorities with which the United States enters into a bilateral competent 
authority agreement  . However, a U.S. MNE group’s information will only be exchanged with those countries in 
which the U.S. MNE group reports doing business. 

While this reporting requirement may no longer be new, it could still be unfamiliar to those reaching new levels of 
global activity and may require taxpayers to change their information reporting processes significantly. Accordingly, 
affected taxpayers should carefully review the financial and administrative impact CbCR may have had on their 
compliance function and reevaluate if necessary.  
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Many foreign entities within the United States’ global structure may be required to comply with additional CbCR 
reporting requirements, such as the master file and local files. While current U.S. tax law does not require such 
filings, U.S. MNEs will want to carefully analyze how their subsidiaries will be impacted.

Transfer pricing planning 
In addition to deciding whether to file Form 8975, taxpayers should consider a variety of important transfer pricing 
issues before year-end. In particular, taxpayers should consider reevaluating their existing transfer pricing to 
account for any changes in the business or in the relationships of the related parties that engage in controlled 
transactions. Changing existing transfer pricing policies may help prevent losses from being trapped in one 
jurisdiction while income accumulates in another. In addition, taxpayers should ensure that year-end transfer pricing 
true-ups are performed and should reconcile financial statement results to those required by any relevant transfer 
pricing documentation that is in place.  

Taxpayers should ensure that an appropriate agreement supports intercompany transactions. Moreover, taxpayers 
should conduct a high-level risk assessment of global intercompany activity and consider updating any existing 
transfer pricing documentation, either because of a change in facts or because the documentation is out-of-date.

Pillar One and Pillar Two compliance 
To combat tax avoidance, ensure consistency of international tax rules, and ultimately provide a more transparent 
tax environment, the OECD and its Inclusive Framework on BEPS are rapidly working through finalizing the 
allocation of taxing rights for international taxpayers conducting business without a physical presence.  Pillar One 
affects digital and consumer-facing companies. Rights to tax profits would shift in part from countries of production 
(or development) to countries of consumption, based on a drafted formulaic approach. Pillar Two, referred to as 
Global Anti-Base Erosion (GloBE), affects all sectors through reformed tax laws requiring income to be taxed at a 
minimum effective rate of 15%. Pillar Two will affect companies with consolidated revenues above 750 million euros 
or equivalent, as the OECD intends to mirror the revenue threshold set for CbCR obligations.  

On Oct. 8, 2021, an updated agreement was approved by 
137 members of the Inclusive Framework. The Statement 
on a Two-Pillar Solution to Address the Tax Challenges 
Arising from the Digitalisation of the Economy provides 
various rates and thresholds, information on the scope 
of carve-outs, and a detailed implementation plan. 
Since October, the OECD has released further technical 
guidance via rules, progress reports, FAQs, fact sheets, 
etc.  

While the Inclusive Framework provided much certainty 
with respect to Pillars One and Two, many details remain 
uncertain. The OECD is expected to implement core 
Pillars One and Two rules by mid-2023, for enforcement in 2024. As result, taxpayers should prepare to model the 
impact of the final Pillar One and Pillar Two proposals to assess potential incremental tax and compliance costs. It is 
unclear whether any new taxes imposed under Pillar One will be creditable foreign taxes for U.S. federal income tax 
purposes, so taxpayers subject to tax under Pillar One may be facing significant new costs.

Planning for payments between and from foreign subsidiaries 
Payments made between offshore foreign corporations that qualify as CFCs may trigger income inclusions for a 
U.S. shareholder under the subpart F rules, even if the U.S. shareholder receives no distributions. The Consolidated 
Appropriations Act of 2021 (CAA) extended an exception to the subpart F rules through 2025. Under the exception, 
dividends, interest, rents and royalties that a CFC receives from related CFCs might not be treated as subpart F 
income—and therefore might not be currently includable in the CFC’s U.S. shareholder income—if the payments are 
attributable to active income of the related CFCs. This exception had been set to expire at the end of 2020. 

In addition, the Treasury and the IRS issued regulations addressing the deduction for dividends received from 
certain foreign corporations. These rules are extremely complex and limit the deduction in significant ways. 
Taxpayers should consider their planning alternatives in order to mitigate potential income inclusions arising from 
payments between foreign subsidiaries, or with respect to distributions from those subsidiaries.
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Intercompany loan planning 
Under current law, a loan to a U.S. shareholder by a related foreign subsidiary can result in an income inclusion to the 
U.S. shareholder. Even a guarantee by a foreign subsidiary can trigger an income inclusion. 

Many taxpayers are unaware of this rule and may have such U.S. investments in place at any given time. However, 
taxpayers may be able to minimize the adverse impact of this rule by reducing or eliminating U.S. investments or 
guarantees by foreign subsidiaries before the end of the year.

The changes to the anti-deferral rules under the TCJA should result in fewer taxpayers having exposure to this 
rule. Further, a new exception allows U.S. corporate shareholders to obtain credit support from a related foreign 
subsidiary without incurring U.S. tax, provided certain conditions are met.

Transfer pricing considerations for Libor transition  
The London Interbank Offered Rate (Libor), a global reference point for variable interest rates paid on financial 
instruments, can no longer be relied upon for the issuance of new loans after Dec. 31, 2021, and has been replaced 
by an alternative system (except for certain legacy contracts utilizing USD Libor). Alternative government-approved 
benchmarks for a risk-free rate will replace the Libor-based index to determine all types of variable interest rates 
for contractual arrangements and financial instruments. Given the universal application of variable rate loans and 
other financial agreements between related entities, the Libor phaseout will affect existing and new intercompany 
agreements based on the index.  

Taxpayers affected by the Libor phaseout should identify existing intercompany agreements containing Libor 
references and renegotiate agreements. With Libor nearing replacement, taxpayers should proactively review and 
amend the pricing of their affected arrangements to mitigate or prevent any future business disruptions.  

The transition away from Libor may also present opportunities to identify and implement additional tax-efficient 
solutions without deviating from the arm’s length standard. Floating-rate loans or short-term loans may allow 
additional flexibility to renegotiate interest rates at a later date for taxpayers considering new loan arrangements, 
depending on the outcome. 

Transfer pricing considerations for intangible property agreements and DEMPE compliance 
On Nov. 18, 2020, the IRS won a high-profile $3.3 billion transfer pricing case with The Coca-Cola Company over 
royalties it received from foreign subsidiaries. In Coca-Cola Co. v. Commissioner, 155 T.C. No. 10 (2020), the tax 
court held that the IRS did not abuse its discretion by reallocating royalty income to Coca-Cola U.S. from foreign 
subsidiaries.  

With the recent focus on BEPS, this case is a reminder that companies operating in traditional manufacturing and 
distribution sectors can still be exposed to substantial transfer pricing adjustments. Taxpayers need to ensure 
that their transfer pricing policies and intercompany agreements reflect the business’s operational structure as 
it continues to evolve. More specifically, as many countries continue to adopt the recommendations of BEPS 
Action 8, taxpayers with a regional or global footprint and valuable intangible assets developed and used in multiple 
jurisdictions should maintain a sufficient degree of substance to earn a risk-adjusted return on intangible property. 

Taxpayers with intangible property used or developed across multiple jurisdictions should perform detailed 
development, enhancement, maintenance, protection and exploitation (DEMPE) analysis to support the functions 
and risks performed with respect to the company’s intangible property. This determination is critical in establishing 
which entity or entities are entitled to the residual income attributable to the company’s intangible property. Legal 
ownership of the intangible property is not, in and of itself, sufficient to support that entitlement to the group’s 
residual income. Taxpayers should also review existing transfer pricing documentation to ensure that all DEMPE 
activities associated with intangible property are accurate and meet the compliance requirements of U.S. and non-
U.S. transfer pricing rules. 

For an overview of the legal issues in Coca-Cola, see the Tax Court rules in favor of IRS in $3.3 billion transfer pricing 
case, which highlights the U.S Tax Court decision.

Review cost-sharing agreements 
A final action by the U.S. Supreme Court provides taxpayers clarity on recent case law from the Ninth Circuit 
reversing a 2015 U.S. Tax Court decision that effectively invalidated IRS cost-sharing regulations. The U.S. Supreme 
Court declined review, allowing the regulations to stand. Many taxpayers have taken positions for financial 
accounting purposes and in protective tax returns claiming a benefit under the decision of the tax court. These 

https://rsmus.com/insights/tax-alerts/2020/tax-court-rules-in-favor-of-irs-in-3-3-billion-transfer-pricing.html
https://rsmus.com/insights/tax-alerts/2020/tax-court-rules-in-favor-of-irs-in-3-3-billion-transfer-pricing.html
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taxpayers should evaluate the impact of the U.S. Supreme Court’s final resolution. For additional information on this 
issue, please read our tax alert Altera seeks Supreme Court review after Ninth Circuit reversal, which highlights the 
case the U.S. Supreme Court ultimately declined to hear.

Exporters should consider a domestic international sales corporation 
An interest charge domestic international sales corporation (IC-DISC) is an export incentive designed to provide a 
tax benefit to U.S. companies involved in (1) exporting property manufactured, produced, grown or extracted in the 
United States, or (2) providing architectural or engineering services for construction projects outside the United 
States.  

An IC-DISC is a separate corporation, normally formed by a related supplier or the owners of a related supplier, 
which elects to be treated as an IC-DISC within the first 90 days of the tax year for which the status will be effective. 
If certain tests are met (described below), the IC-DISC is generally not subject to federal income tax. However, 
shareholders of the IC-DISC are taxed on dividends from the IC-DISC and are required to pay interest on the income 
accumulated in the IC-DISC.  

The IC-DISC cannot manufacture, produce, grow or extract the export property. Typically the property is 
manufactured, produced, grown or extracted by a related party and the IC-DISC purchases the property from 
the supplier for purposes of resale, or the IC-DISC sells the property on behalf of the supplier and receives a 
commission fee. In a commission arrangement, the supplier may claim a tax deduction for the commission fee 
without a corresponding income inclusion for the IC-DISC. When the income is distributed by the IC-DISC as a 
dividend, qualified individuals who own shares (directly or through a partnership, trust or disregarded entity) are 
often taxed on the dividends at reduced capital gains rates.  

To qualify as an IC-DISC, at least 95% of the corporation’s revenue must be qualified export receipts, and at least 
95% of the corporation’s assets must be qualified export assets. Qualified export receipts include primarily receipts 
from the sale, lease, or other disposition of export property, commissions and management service fees earned 
in conjunction with export property, or the provision of engineering and architectural services for a construction 
project located outside the United States. Qualified export assets include principally inventory held for export, 
property used in the sale, lease, storage, transportation, minor assembly, or servicing of export property, and 
receivables from an export transaction. 

The scope of the IC-DISC benefit extends beyond traditional manufacturers of exported products to component 
part manufactures and growers that sell goods or agricultural products to U.S. companies that on-sell the products 
to foreign persons. U.S. developers of software and other copyrighted articles that are selling or licensing rights 
outside the United States may also benefit from the use of an IC-DISC.

Section 174 planning 
U.S. taxpayers with international activity need to quickly assess how the capitalization of R&D expenditures under 
section 174, a delayed provision under TCJA, will affect their business beginning with tax years beginning after Dec. 
31, 2021 (i.e., 2022 calendar year taxpayers).  

Prior to Dec. 31, 2021, R&D expenditures could be expensed as incurred or electively capitalized and recovered over 
a period of not less than 60 months. As such, businesses that have been expensing their R&D expenditures may 
not have tracked all section 174 expenditures. Going forward, taxpayers will need to identify their R&D expenditures 
not only of their U.S. companies, but of their foreign subsidiaries as well. Foreign R&D expenditures must be 
capitalized and recovered over 15 years.  

Taxpayers will be faced with hardships associated with implementation (i.e., identifying R&D costs of foreign 
subsidiaries), and should consider that these changes could have other unanticipated international tax 
consequences. For instance, capitalization could drastically affect GILTI through increased tested income, a modified 
GILTI inclusion percentage and/or an altered ability to claim the high-tax exception election. On the flip side, 
capitalization could be beneficial to a taxpayer in claiming an FTC through an increase to foreign source income 
due to less apportionable section 174 R&D. Other income tax consequences could include changes to a taxpayer’s 
subpart F inclusion, FDII deduction, quarterly estimates and/or year-end provisions.  

As a result, taxpayers should prepare to model the impact of section 174 changes to assess potential incremental 
tax and compliance costs. Depending on a taxpayer’s fact pattern, these changes could produce widely different 
results.

https://rsmus.com/insights/tax-alerts/2020/altera-seeks-supreme-court-review-after-ninth-circuit-reversal.html
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Section 965 reminders  
The TCJA amended section 965 to require U.S. shareholders of a foreign corporation to take into account their pro 
rata share of the deferred earnings of the foreign corporation (deferred income).  

Taxpayers that made a valid section 965(h) election must continue to pay their section 965 liability in eight annual 
installments. The 2022 filing season marks the sixth annual installment, for which the percent due increases to 15%, 
a significant change from the prior five installments, which required payment of only 8% of the balance due. 

S corporation shareholders that made a valid section 965(i) election to defer payment of a net section 965 tax 
liability with respect to an S corporation must continue to properly track and report their section 965 liability until a 
triggering event under section 965(i)(2)(A)(ii) has occurred.  

Passive foreign investment company analysis 
In January 2022, final section 958 regulations were issued. Similar to the GILTI regulations finalized in June 2019, they 
provide that U.S. partnerships are no longer treated as inclusion shareholders for subpart purposes. As a result, U.S. 
partners no longer take into account a distributive share of subpart F or GILTI income through the U.S. partnership 
and are required to independently determine their own subpart F and GILTI amounts. Since the subpart F and GILTI 
regimes only apply to a U.S. taxpayer that holds 10% or more in a CFC (directly or indirectly), U.S. partners who own 
less than 10% of a CFC indirectly through a U.S. partnership are no longer subject to the subpart F or GILTI regimes 
with respect to shares in a CFC held through a U.S. partnership. The final section 958 regulations apply to tax years 
beginning after Jan. 25, 2022. Therefore, for calendar year taxpayers the section 958 regulations apply to the 2023 
tax year. 

In January 2022, the Treasury also issued proposed PFIC regulations. Prior to that release, some taxpayers may 
have taken the position that the section 1297(d) CFC/PFIC overlap rule blocked the application of the PFIC regime 
to the less than 10% U.S. partners. As a result, U.S. taxpayers may not have performed a PFIC analysis on CFCs held 
through a U.S. partnership. The proposed PFIC regulations provide that the section 1297(d) overlap rule will not apply 
to a U.S. partner that is no longer subject to the subpart F or GILTI regimes. 

U.S. taxpayers should review their foreign holdings and perform a PFIC analysis to determine whether there are U.S. 
partners in a U.S. partnership that own less than 10% in a CFC indirectly and who may now be subject to the PFIC 
regime.

Dollar approximate separate transactions method (DASTM) 
The International Practices Task Force (IPTF) of the Center for Audit Quality (CAQ) monitors the status of highly 
inflationary countries. A hyperinflationary currency is defined under Treasury Regulations section 1.985-1(b)(2)(ii)
(D) as the currency of a country in which there is cumulative inflation during the base period (base period means, 
with respect to any taxable year, the 36 calendar months immediately preceding the first day of  the current 
calendar year) of at least 100% as determined by reference to the consumer price index of the country listed in 
the monthly issues of the International Financial Statistics or a successor publication of the International Monetary 
Fund. 

Once a currency has been deemed hyperinflationary, DASTM is the method that must be utilized for U.S. tax 
purposes in determining profit or loss or earnings and profits in U.S. dollars. Normal translation rules do not properly 
reflect income because the hyperinflationary currency depreciates significantly against other currencies. Given 
the current economic environment, more and more countries have been added to the IPTF watchlist. As of May 25, 
2022, countries with three-year cumulative inflation rates exceeding 100% are as follows: 

 
For calendar year taxpayers, the three-year cumulative inflation rate will be determined Dec. 31. The cumulative 
three-year rate should be reevaluated on Dec. 31, 2022, for DASTM purposes.

Section 163(j) planning  
U.S. taxpayers with international activity need to quickly assess how changes in computing section 163(j) will affect 
their ability to deduct interest expense beginning after Dec. 31, 2021 (i.e., 2022 calendar year taxpayers). This is 
yet another delayed provision under TCJA. Beginning Jan. 1, 2022, depreciation, amortization and depletion may 
no longer be added back to a company’s adjusted taxable income (ATI) calculation. ATI which previously closely 

 • Ethiopia 

 • Lebanon 

 • Argentina 

 • Iran 

 • South Sudan 

 • Suriname 

 • Turkey 

 • Venezuela 

 • Yemen 

 • Zimbabwe 
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mimicked EBITDA will now more closely resemble EBIT (earnings before interest and taxes). The application of 
section 163(j) is relevant when calculating tested income for GILTI purposes and/or in determining whether a CFC 
group election should be made.

Impact of the corporate alternative minimum tax (CAMT) on foreign-owned U.S. companies 
With the passing of the IRA, foreign-owned U.S. companies will need to analyze whether the 15% CAMT will apply to 
tax years beginning after Dec. 31, 2022. In general, the CAMT provision imposes a minimum tax equal to the excess 
of 15% of a C corporation’s adjusted financial statement income (AFSI) over its corporate AMT FTC. Applicability 
involves a three-year look-back period to determine whether a C corporation had average annual AFSI greater than 
$1 billion and in the case of foreign-owned U.S. companies, at least $100 million AFSI of the U.S. subgroup. Once a 
corporation is an applicable corporation, it remains an applicable corporation unless an exception applies.

The Biden administration’s proposed tax plan 
The Biden administration’s tax plan includes comprehensive measures focused on information reporting that 
could have a significant impact on companies, including banks and other financial institutions, for the upcoming 
year. According to the administration, this new focus is “driven primarily by lack of information reporting and 
difficulty identifying noncompliance outside of an audit” and should allow for better matching of income and 
increased compliance. In support of the plan, Congress passed the IIJA, which provides for significant investments 
in road systems and other infrastructure, to be funded by numerous revenue-raising provisions, the largest of 
which imposes information reporting on cryptocurrency transactions similar to those now in effect for stock and 
securities transactions. Additionally, the IRA includes a large expansion and modernization effort for the IRS, with 
additional funding for taxpayer services and enforcement, increased budget for more agents and resources, and 
improved systems to increase the accuracy of information returns and to assist the IRS with enforcement of the 
rules.  

These measures will significantly affect the data required to comply with information reporting and withholding 
obligations and should be considered as businesses develop budgets for systems and compliance programs next 
year. More specifically, the provisions: 

 • Require “brokers” to report sales of cryptocurrency and other digital assets on information returns filed after 
Dec. 31, 2022, and expand the definition of broker as set forth in section 6045 of the regulations to include 
“any person who (for consideration) is responsible for regularly providing any service effectuating transfers 
of digital assets on behalf of another person” 

 • Mandate electronic filing of certain information returns, such as Forms 1042, 8886 and 8300, to increase the 
accuracy of information returns 

 • Require businesses receiving any crypto-assets with a fair market value over $10,000 to report these 
assets 

 • Require increased reporting and disclosure of information on cryptocurrency and crypto-asset-
denominated transactions through information exchange agreements with other participating jurisdictions

 • Lower the federal reporting threshold for filing Form 1099-K, Payment Settlement Processor, from $20,000 
and 200 or more transactions to over $600 with no minimum number of transactions

KEY GLOBAL INFORMATION REPORTING ACTION POINTS

The Biden administration’s tax plan includes comprehensive measures 
focused on information reporting that could have a significant impact 
on companies, including banks and other financial institutions, for the 
upcoming year. 
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These changes may result in increased volumes of reportable data with different naming conventions across 
multiple systems that should be considered as businesses develop budgets for changes to systems and compliance 
plans next year. 

E-filing update   
The Treasury released proposed regulations amending e-filing requirements and thresholds for numerous 
information returns that are expected to be finalized before year-end and will likely affect your processes for filing 
information returns, such as Forms 1099 and 1042, due in 2022. Current rules require withholding agents filing 250 
or more information returns to file the forms electronically. The proposed rules change this threshold from 250 to 
100 or more returns beginning with returns due in 2022 and to 10 or more returns for 2023 filings and beyond. The 
rules are particularly burdensome for partnerships, as there is no minimum filing threshold for those with more than 
100 partners. The threshold for the number of partners was reduced from 100 to 50 in 2021 and to 10 in 2022. As 
such, all partnerships should be prepared to file all information returns electronically. Notably, the proposed rules 
leave little room for exceptions, but hardship waivers may still be requested; corrected returns must be filed in the 
same fashion as original returns.

Prepare to file federal and state equivalent Forms 1099-NEC 
Non-U.S. companies that are 50% or more U.S.-owned and U.S. companies paying compensation for services 
should be prepared to file Form 1099-NEC, Nonemployee Compensation. Form 1099-NEC must be used instead 
of IRS Form 1099-MISC, box 7, to report payments of nonemployee compensation (such as payments to vendors 
for services). This is a significant change, as Form 1099-MISC has historically been one of the most common and 
frequently used information returns filed by companies across multiple industries to report payments for services. 

The IRS announced in 2021 that Forms 1099-NEC due on or after Jan. 31, 2022, will be included in the Combined 
Federal/State Filing program. (See IRS Pub. 1220, published Sept. 27, 2021.) As such, many states will accept Form 
1099-NEC going forward and will not require direct reporting on a separate state-equivalent return. However, some 
states are still updating systems to accept the federal forms, so please continue to monitor the issue. Many states 
have filing thresholds lower than the $600 federal filing requirement, which may increase the volume of returns 
required.

The 1099-NEC forms are due by Jan. 31 annually and may require updates to accounting systems, policies and 
procedures. Therefore, companies should begin discussions with their tax operations, technology and compliance 
teams as well as their service providers now to plan for this change. Companies will also need to build in sufficient 
lead time for requesting budget approvals, confirming their state filing requirements, drafting recipient guides, 
renegotiating service agreements and designing new substitute forms as needed.

Lower 1099-K reporting thresholds   
As online sales have increased and the gig economy and payment platforms have evolved, the tax reporting 
requirements for these payments have also become more complex. Form 1099-K is used to report payment card 
transactions and payments from third-party settlement organizations. As such, taxpayers that sell items online, 
drive for a ride-sharing service, or own a business that accepts payments via credit or debit cards likely have a Form 
1099-K filing obligation and will be affected by new changes in the rules. 

The ARPA changed the reporting threshold for certain filers of Form 1099-K. Up until 2022, third-party settlement 
organizations, such as Uber and PayPal, were only required to report payments on Form 1099-K when the 
aggregate amount paid to a recipient in the calendar year was $20,000 or more and when there were over 200 
transactions. Beginning with tax year 2022, however, the threshold has been lowered to over $600 with no 
minimum number of transactions. As a result, companies should anticipate significant increases in the number of 
1099-K forms that they are required to file and should plan for and update their systems and budgets accordingly. 
Likewise, withholding agents must collect TINs or Forms W-9.  

The Joint Committee on Taxation estimates that this change in the reporting threshold, which is aimed at better 
tracking of income for the gig economy, will raise $8.4 billion over a 10-year period (2021-2031). Some states 
have already dropped state-equivalent Form 1099-K reporting thresholds to match the federal threshold, which 
has proven burdensome for taxpayers to track. Companies should review their controls for tracking reporting 
thresholds and should enhance their TIN matching processes now in anticipation of increased volumes of 1099-K 
forms. These changes may result in increased volumes of reportable data across multiple systems that should be 
considered as companies develop budgets for changes to their systems and compliance plans going forward. 
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Consider the reporting implications of debt forgiveness 
Lenders canceling or restructuring debts this year should consider the reporting implications going forward and plan 
accordingly. The IRS clarified in Notice 2020-12 that lenders are not required to file Forms 1099-C, Cancellation of 
Debt, to report the amount of qualifying forgiveness with respect to covered loans made to small businesses under 
the Paycheck Protection Program (PPP) administered by the Small Business Administration under Title I of the 
CARES Act.

Section 6050P of the tax code and sections 1.6050P-1 and 1.6050P-2 of the Treasury Regulations generally require 
certain entities that discharge at least $600 of a borrower’s indebtedness to file a Form 1099-C, Cancellation of 
Debt, with the IRS and furnish a copy of the form to the borrower. However, according to Notice 2020-12, when 
all or a portion of the stated principal amount of a PPP loan is forgiven because the eligible recipient satisfies the 
forgiveness requirements of the CARES Act, for federal income tax purposes only, the lender is not required to, and 
should not, file a Form 1099-C as a result of the qualifying forgiveness. Lenders should therefore evaluate loans to 
confirm reporting requirements as soon as possible before year-end to avoid issuance of Form 1099-C when not 
required.

Prepare for continued focus on nonresident aliens and Foreign Account Tax Compliance Act exams 
Before the global pandemic and post-TCJA, the IRS’s Large Business and International (LB&I) Division announced 
several compliance campaigns focused on enforcement of withholding, deposit and reporting requirements for 
payments made to U.S. nonresident aliens that are expected to continue. The campaigns are being enforced through 
a variety of mechanisms, including examinations and penalty assessments. The IRS also announced the launch of 
a campaign focused on identifying U.S. and foreign financial institutions that have failed to file Foreign Account Tax 
Compliance Act (FATCA) reports. Examinations began in 2020, which means that companies have a very narrow 
window of opportunity to become compliant. Additionally, we anticipate increased enforcement of Common 
Reporting Standard (CRS) requirements as several jurisdictions have introduced new penalty regimes this year.

On April 7, 2022, the Treasury Inspector General of Tax Administration (TIGTA) issued report number 2022-30-
019, entitled “Additional Actions Are Needed to Address Non-Filing and Non-Reporting Compliance Under the 
Foreign Account Tax Compliance Act.” The report admonishes the IRS for failing to implement and sufficiently 
enforce FATCA to raise the $8.7 billion in projected tax revenues that Congress originally anticipated would be raised 
between 2010 and 2020.  

The report notes that costs associated with FATCA to date ($574 million) have significantly exceeded actual 
revenue generated from assessments ($14 million). As a result, TIGTA recommended, among other things, that the 
scope of the FATCA filing accuracy campaign be expanded to target noncompliance and suggested that the IRS 
create a procedure to identify nonfilers of Form 8938, Statement of Specified Foreign Financial Assets, and impose 
penalty assessment and examinations. TIGTA also recommended that the IRS give notice to countries with Model 
1 Intergovernmental Agreements that foreign financial institutions must collect TINs of U.S. individual foreign bank 
account holders. The IRS agreed to most of the recommendations and requested additional funding to support 
its ongoing FATCA implementation and compliance efforts. The IRA has granted most of the funding, including 
additional funding for the IRS for taxpayer services and enforcement as well as increased budget for more agents 
and improved systems to increase the accuracy of information returns.

Companies should plan to spend the close of the year identifying and remediating any gaps in processes, submitting 
any unfiled returns, and implementing policies and procedures for ongoing compliance with these rules. The IRS 
has indicated that it will accept voluntary disclosures regarding noncompliance before institutions receive notices. 
However, penalty abatement will not be an option once a notice has been received, so act now.

Reevaluate the FATCA and CRS status of entities in the group 
To the extent that companies have acquired or created new legal entities, restructured the group this year, moved 
into jurisdictions that have adopted the CRS, or entered into an intergovernmental agreement under FATCA, the 
company should plan to reevaluate or confirm the FATCA and CRS status of legal entities in the group. Entities that 
accept deposits, have custody of assets, perform investment activities, or serve as captive insurance companies or 
certain holding companies may be considered foreign financial institutions and may have FATCA and CRS reporting 
obligations.
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Prepare to begin collecting new W-8s 
To manage withholding and due diligence requirements, companies should begin requesting new or updated 
Forms W-8 and CRS self-certifications from their customers, shareholders, or investors opening new accounts, 
or those with forms that will expire after Dec. 31, 2022. Note, however, that valid unexpired Forms W-8 can still be 
relied on and do not need to be replaced until they expire (generally within three years), unless there is a change in 
circumstances that mandates collection of a new form. The IRS published new versions of W-8 forms late last year, 
so withholding agents should make sure that investors and accountholders provide the latest versions of the forms. 

Consider application of the section 199A deduction 
Section 199A allows for a deduction of up to 20% of a taxpayer’s qualified business income (QBI). QBI generally 
includes most trade or business income reportable on an individual’s income tax return, often attributable to the 
individual’s share of income from pass-through entities. However, certain exceptions do apply. Notably, foreign 
source income, investment income, and income from certain specified service trades or businesses generally 
will not constitute QBI and would thus not be eligible for the deduction. For income that does constitute QBI, this 
deduction effectively reduces the top tax rate applicable to that income from 37% to 29.6%. The deduction does 
not apply to self-employment or net investment income taxes. However, the deduction is applicable in computing 
alternative minimum taxable income.

Pass-through owners whose taxable income exceeds $170,050 (or $340,100 for a joint return) are subject to 
limitations on the deduction. These taxpayers may see the deduction reduced or eliminated if the business does 
not pay sufficient wages to its employees, does not employ sufficient amounts of tangible, depreciable assets in the 
business, or conducts business activities considered in whole or in part to be a specified service business described 
in the law.

Moreover, there is still uncertainty in several areas, particularly whether certain business activities involve the 
performance of services in certain nonqualifying specified service fields—such as consulting and health care. 
Additionally, the reporting requirements associated with entity-level aggregation of businesses for purposes of 
calculating the deduction are highly complex.

Given the complexity, pass-through business owners should consult with their tax advisors when evaluating their 
eligibility for the 20% deduction, in assessing compliance with the final regulations, and when considering whether 
changes to their business could enhance the benefit.

State and local tax deduction limitation workarounds 
The TCJA limited the individual taxpayer deduction for state and local tax (SALT) payments to $10,000 a year 
($5,000 for a married person filing a separate return). This change had a profound impact on owners of pass- 
through businesses—the parties that typically would be paying (either directly or indirectly) these state tax 
obligations as part of their individual tax filings. From a practical standpoint, the TCJA changes caused these state 
taxes to become nondeductible expenses.

In response to the issue, a growing number of states have adopted workarounds intended to enable the entity (and 
its owners) to generate a deduction for these state tax obligations. These regimes, which are typically elective, 
impose the tax on the entity rather than on the owner, thereby generating an entity-level deduction that avoids the 
$10,000 limitation.

Currently, approximately 30 states have adopted some form of SALT workaround. In addition, these and other 
states are taking additional steps that make the regimes more attractive—such as allowing resident shareholders a 
credit for taxes the business may be paying to another state. As such, pass-through businesses and their owners 
should carefully evaluate the potential benefits associated with electing into these regimes for the 2022 tax year. In 
many cases, it can significantly soften the burden associated with the $10,000 SALT limitation.

PASS-THROUGH ENTITY CONSIDERATIONS
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Bonus depreciation available for certain step-up transactions 
Historically, purchasers of partnership interests were able to generate additional depreciation deductions through 
step-up elections; however, these step-ups were not eligible for bonus deprecation, as they generally represented 
the indirect purchase of a used asset. As noted above, the TCJA changed this rule to allow bonus depreciation for 
purchases of used assets.

The final rules clarify how the changes affect step-up depreciation generated by the acquisition of an interest in 
an existing partnership and similar transactions. In many cases, but not all, the purchaser will benefit from this 
immediate deduction to the extent its share of the step-up is allocable to qualified assets. Although the final 
regulations provide clarity on the application of the bonus depreciation rules to certain step-up transactions, there 
is still uncertainty surrounding the availability of bonus depreciation for certain transaction structures—such as 
those involving the purchase of all interests in a partnership by an existing partner or the contribution of assets to a 
partnership in exchange for both equity and money.

Taxpayers considering transactions that may generate a step-up, or in transactions that could be restructured to 
generate such a step-up, should pay particular attention to these final rules. Prior to finalizing the structure of a 
transaction, each transaction should be analyzed to determine whether and to what extent expensing is available, 
as well as the corresponding tax consequences to the seller.

Passive loss and net investment income tax planning 
Individuals, closely held C corporations and personal service corporations are generally restricted in their ability 
to deduct losses from passive activities. Passive losses include losses from rental activities and other business 
activities in which the taxpayer is not actively involved. However, taxpayers that can demonstrate the necessary 
level of participation may be able to generate a current deduction for these losses and obtain significant income tax 
savings. (However, see discussion below regarding excess business losses for an additional loss limitation.)

The keys to doing so are: (1) understanding how much participation is necessary, and (2) ensuring that the 
participation can be substantiated. In most cases, a taxpayer must devote at least 500 hours to an activity in order 
to avoid the limitations on passive losses. However, in some cases a taxpayer may only need to participate for 101 
hours to do so. Thus, taking action now to increase one’s participation can, in some instances, provide a valuable tax 
deduction.

In situations where the business activity generates a net profit, participation is also relevant when trying to minimize 
exposure to the 3.8% net investment income tax under section 1411. Owners of pass-through entities usually can 
avoid the tax on their distributive share of income if they participate in the business for at least 101 hours during the 
year.

In sum, finding ways to help owners meaningfully participate in a business can have the added benefit of 
significantly reducing their tax burden.

Excess business loss limitations 
The excess business loss (EBL) limitation provides an additional hurdle for taxpayers seeking to deduct losses from 
their business activities. Originally enacted as part of the TCJA, the provision’s effective date was later deferred 
as part of the CARES Act and the government’s response to the COVID-19 crisis. Most recently, the IRA extended 
this provision (in its current form) for an additional two years, through tax years beginning before Jan. 1, 2029. 
Specifically, the provision limits noncorporate taxpayers to a $250,000 ($500,000 for married couples) aggregate 
loss from their business activities (indexed for inflation). Thus, taxpayers expecting large losses from their S 
corporation, partnership or sole proprietor activities should recognize that even after navigating the basis and 
passive loss limitations, this final hurdle could limit their ability to enjoy the benefit of those losses to no more than 
$270,000/$540,000 in 2022. Losses in excess of the annual limitation would carry forward and be treated as an 
NOL in the following year.

Following its original enactment, the EBL limitation generated a series of questions, some of which have been 
answered by subsequent guidance. First, any EBL is “determined without regard to any deductions, gross income 
or gains attributable to any trade or business of performing services as an employee.” Thus, W-2 wages are not 
business income for purposes of the EBL limitation. Additionally, net capital gains (but not losses) attributable to 
a trade or business are taken into account when computing an EBL but are limited to the taxpayer’s overall capital 
gain net income. This change eliminates the ability of taxpayers to potentially convert capital losses into NOLs.
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Taxpayers should also remember that the retroactive deferral of this provision via the CARES Act may have created 
some unique issues for certain taxpayers. Specifically, since the CARES Act changed the effective date of the EBL 
limitation retroactively, taxpayers that thought they had an NOL carryforward originating from a 2018 EBL likely are 
mistaken. Instead, those losses would need to be claimed on an amended 2018 tax return.

Entity choice with a changing tax landscape 
Most businesses consider their entity structure only once, at the time of formation. However, passage of the TCJA, 
along with the potential for further changes, has led many C corporations, partnerships, LLCs and S corporations to 
reconsider their choice of entity. Under the TCJA, corporate tax rates were reduced from 35% to 21%, while owners 
of pass-through businesses (such as S corporations and partnerships) that qualified for the section 199A pass-
through saw their top federal tax rate drop from 39.6% to 29.6%. These rates were left unchanged by the recently 
passed IRA. However, these tax rates, along with other key rules related to the taxation of business income, could be 
altered in future proposals put forth by the Biden administration or Congress.

This has led many businesses to analyze whether their current tax structure is still efficient. Important questions to 
consider when reevaluating entity choice include:

 • Why should I remain an S corporation, effectively paying a 29.6% or 37% tax rate, if I can be subject to a 21% 
tax rate as a C corporation?

 • Can my partnership convert to C corporation status and enjoy the lower corporate tax rate or the benefit of 
qualified small business stock? Would the ability to exclude certain shareholder level gain under section 1202 
affect my decision to convert to a C corporation? 

 • Are there issues beyond the annual tax savings I should be considering?

 • Are there self-employment tax implications? What about changes to how the owners are currently 
compensated?

 • What role do state and international considerations play in this decision?

 • What is the future exit strategy?

Analyzing the interplay of these potentially competing factors is complex, but understanding the implications of 
entity type on a business’s overall tax burden is critical in light of these tax rate changes.

S corporations and shareholder compensation 
The Treasure Inspector General for Tax Administration (TIGTA) released a report in August 2021 assessing IRS 
efforts to identify underreporting of compensation paid to S corporation shareholders— specifically, the risk of 
S corporations disguising shareholder compensation as distributions. The report sought to determine if the IRS 
policies, procedures and practices adequately ensure that compensation is considered during the IRS examination 
process.

The report determines that the IRS was not identifying the issue as frequently as it should, and made several 
recommendations aimed to surface the issue more often during the audit process. In its response, the IRS rejected 
most of TIGTA’s recommendations, suggesting that it is already looking at the issue. But the focus on this issue 
would suggest that S corporations should review their existing compensation plans and arrangements to ensure 
proper classification of shareholder compensation.

PPP forgiveness and pass-through considerations 
Several unique issues may arise for pass-through entities and their owners in relation to forgiveness of PPP loans, 
particularly when deductions funded by PPP loans and the related tax-exempt income are recognized for tax 
purposes in different tax years.

Depending on the facts and circumstances, a pass-through entity may recognize deductions funded by PPP loans in 
one year, while not recognizing the tax-exempt income related to PPP loan forgiveness until a later year. Such timing 
differences create notable considerations, specifically in relation to a shareholder’s basis in their S corporation stock, 
a partner’s basis in their partnership interest, sales or acquisitions of partnership or S corporation interests, and the 
tax return presentation.

In the case of S corporations, shareholder basis challenges may arise because shareholders only increase the 
basis of their stock when tax-exempt income is recognized. Shareholders with current or prior year suspended 
losses may be forced to wait until the year the S corporation recognizes that tax-exempt income in order to take 
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such losses. Additionally, the tax-exempt income and PPP-funded expenses are generally treated differently for 
accumulated adjustments account and other adjustments account purposes, which may result in inadvertent 
taxable distributions if this distinction isn’t fully analyzed.

Partnerships and their owners face similar basis considerations, although these issues may be less challenging 
since partners are able to include their share of partnership liabilities in the basis of their partnership interest. 
Those liabilities may include their share of any PPP loans prior to the recognition of the related tax-exempt 
income. However, partners with at-risk limitations may still need to analyze how the timing of tax-exempt income 
recognition affects their ability to recognize their allocable share of partnership losses.

The sale or acquisition of both partnership or S corporation interests may also create issues for further 
consideration and analysis. More specifically, buyers and sellers of pass-through businesses with PPP loans must 
analyze which party will be recognizing the tax-exempt income upon forgiveness, and how that income will be 
allocated among the owners. Lastly, pass-through entities should consider presentational items on their tax returns 
in relation to the recognition of PPP-funded deductions, recognition of tax-exempt income related to PPP loan 
forgiveness, and when income has been recognized for book purposes but not tax purposes (and vice versa).

Self-employment tax considerations for partners 
Several tax court decisions, in conjunction with other forms of guidance, including long-standing and controversial 
proposed regulations, have created an unclear picture as to the treatment of members of LLCs and limited liability 
partnerships (LLPs) under the self-employment tax rules.

The IRS has taken aggressive positions in this area. Recent decisions indicate that in certain cases LLCs may 
want to consider modifications to their governance rules, substantiating the fact that certain portions of income 
are exclusively a return of capital (and not compensation for personal services), or consider adopting a limited 
partnership structure. These changes may provide greater confidence regarding the application of certain self- 
employment tax exceptions to members of LLCs and LLPs.

In some cases, court decisions may provide planning opportunities to consider whether self-employment income 
may be reduced.

Carried interest legislation 
The TCJA added a new provision affecting the treatment of carried interest, defined generally as partnership 
interests received in exchange for services in certain specified businesses in the investment and real estate 
industries. This provision has the practical impact of converting long-term capital gain income into ordinary, short- 
term capital gain income in certain circumstances.

Final regulations were issued in early 2021 and are binding for taxable years beginning on or after Jan. 19, 2021. For 
calendar year taxpayers, this means the final regulations are effective for 2022, for which returns will generally be 
filed in 2023. The final regulations are generally more taxpayer-friendly than earlier proposed regulations, while still 
fulfilling the intent of the TCJA provisions. Many exceptions and nuances apply to these rules, which also impose 
significant reporting requirements at the partnership level. We recommend that taxpayers expecting a large carried 
interest realization event consider the applicability of these rules and discuss potential mitigation strategies with 
their tax advisors.

Taxation of carried interests continues to be a topic of much debate, with several draft proposals emerging that 
may affect how carried interests are taxed in the future. Businesses will need to carefully monitor these ongoing 
developments, including, but not limited to, potential changes in the following areas: the holding period required 
for long-term capital gain treatment, applicability of the rules for certain assets, and provisions addressing carry 
waivers or other transactions designed to circumvent the carried interest rules.

Taxpayers should also be aware that some carried interest information might be reported to all partners via 
Schedule K-1 footnotes, even when the carried interest rules may not be applicable to the individual partner. 
Taxpayers should consult their tax advisors to determine whether the carried interest recharacterization rules apply 
to their individual circumstances.

Pass-through basis reporting requirements 
Over the last few years, the IRS has subjected partners and S corporation shareholders to expanded reporting 
requirements. Notably, S corporation shareholders have, for a number of years, been required to include a basis 
schedule with their tax return when a shareholder receives a distribution, sells stock, recognizes a loss or receives 
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a loan payment. The IRS standardized this disclosure in early 2022 with the issuance of Form 7203.  Accordingly, for 
2021 tax returns and later, shareholders are now required to include Form 7203 with their return filings when the 
shareholder receives a distribution, sells stock, recognizes a loss or receives a loan payment.

Meanwhile, partnerships are required to report the beginning and ending tax basis capital for each partner. In 2019 
this partnership reporting was only required if either amount is negative; beginning in 2020 this rule applies to all 
partners and partnerships.

While these changes were made only to the relevant forms and instructions, it is key to note that forms and 
instructions may have the same force and effect as an actual Treasury regulation, and thus must be carefully 
followed. 

These reporting requirements are mandatory and we recommend that pass-through entities consult with their tax 
advisors immediately, especially in cases where shareholders’ or partners’ historical tax basis information has not 
been tracked.

Workforce landscape overview 
Talent is vital to most businesses, and employers must pay attention to the changing workforce dynamics to be able 
to attract and retain talent for your organization. Worker priorities, demographics, availability and other factors all 
need to be considered when making decisions. Adding to the complexity of the changes are the many legal, tax and 
other requirements that must also be addressed when considering making changes to your workforce. Some of the 
most relevant tax issues related to current workforce and regulatory issues are explained here.

Remote workers 
Though there is still much uncertainty in what percentage of the workforce will remain remote versus return to 
offices, far more workers are still working in remote or hybrid locations than a few years ago. Companies should 
continue to monitor their benefit policies for compliance in various jurisdictions as well as their ability to meet 
company needs. Eamples include:

 • Where are employees working and what filing obligations exist in those locations?

 • What equipment or other expenses are employees incurring that the company may need to review its 
accountable plan for?

 • What travel expenses are being reimbursed and what are the tax consequences?

 • What risk arises in not understanding where your employees are or considering the filing obligations of 
those scenarios?

 •

 •

 •

 •  

Additionally, a fully remote or hybrid work environment could affect a number of state and local taxes. Businesses 
with employees should consider the following: 

 • Businesses without any offices or other operations in a state could establish income tax or sales and use tax 
nexus based on the presence of employees in the state, even if the employees’ activities are home-based. 
Businesses that previously established nexus but claimed protection under Public Law 86-272 could lose 
that protection because of remote employee activities.

REMOTE WORKFORCE CONSIDERATIONS

Though there is still much uncertainty in what percentage of the workforce will remain 
remote versus return to offices, far more workers are still working in remote or hybrid 
locations than a few years ago. Companies should continue to monitor their benefit policies 
for compliance in various jurisdictions as well as their ability to meet company needs. 
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 • Employees residing or working in a state (or locality) that differs from the employer’s state can affect the 
sourcing of revenues in both states that adopt cost-of-performance and market-based sourcing type 
regimes. 

 • Wages are generally sourced based on the employee’s physical location or relative number of working days 
in the state. States generally treat any day worked in a state as part of this analysis. Accordingly, a day spent 
working from home in a state, even due to the COVID-19 pandemic, is likely to be counted for purposes of 
allocating state wages.

Employers need to understand that tax obligations and risk can arise with even one employee working in a different 
location, depending on the location and the related facts. This area often requires coordination between several 
internal groups at a company to understand the policies, facts and tax consequences.

Nexus review 
Nexus is most often addressed in the context of analyzing what a company does and determining where the 
company could arguably have established sufficient contacts to be required to file state income and franchise tax 
returns. However, the question of where a company must file only scratches the surface of the importance of 
determining nexus.

Businesses should consider whether nexus has been established among all state tax types. State revenue 
departments are increasingly scrutinizing the in-state activities of remote businesses, especially in the context 
of economic nexus. For sales tax, the U.S. Supreme Court issued its decision in South Dakota v. Wayfair in 2018, 
overturning the long-standing physical presence nexus standard established through Quill v. North Dakota in 1992. 
With the Wayfair decision, the court has allowed for the possibility for states to impose sales and use tax collection 
and remittance responsibilities on remote sellers based solely upon their economic presence in a state. Every state 
imposing a sales and use tax now requires out of state vendors to collect and remit sales tax provided they meet 
certain transaction or sales thresholds, with Missouri beginning enforcement in 2023.

Most states have long taken the position that companies are subject to income and franchise taxes even without 
maintaining a physical presence in their jurisdictions. But in a post-Wayfair era, states have become more focused 
on activities that produce economic nexus for income and franchise tax purposes. Businesses need to be aware of 
laws and regulations that can minimize their exposure to taxes such as PL 86-272, nonbusiness income allocation 
and factor-presence standards.

Additionally, it is important to understand whether a company has any opportunities to restructure legal entities or 
business operations to generate benefits from establishing or eliminating nexus. For example, a company in a loss 
year with an expectation of generating income in future years may be well advised to establish nexus now in states 
it has targeted for expansion in order to protect an NOL. In some cases, this can be as easy as hiring or moving 
an employee earlier than originally planned; however, regardless of the necessary steps, any nexus-establishing 
activities must be done by year-end.

Public Law 86-272 
The Interstate Income Act of 1959, commonly known as Public Law 86-272 or PL 86-272, generally prohibits states 
from imposing net income taxes on income derived from interstate commerce if the business activities in the state 
are limited to solicitation of orders of tangible personal property that are sent outside the state for approval and, 
if approved, are filled by shipment or delivery from a point outside the state. On Aug. 4, 2021, the Multistate Tax 
Commission (MTC) unanimously adopted an updated version of its PL 86-272 guidance specifically to address 
internet activities. This new guidance generally provides that interaction between a business and its customer via 
the business’s website or app is business activity in the customer’s state for the purposes of applying PL 86-272, 
and will be treated as exceeding protected activities to the same extent that such interactions would be unprotected 
if done in person. The guidance provides a carve-out for websites and apps that limit interaction to static text or 
photos; however, websites and apps have long been trending away from this narrow exception. 

STATE AND LOCAL TAX CONSIDERATIONS
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Understanding the implications of this updated MTC guidance continues to be a complex area for affected taxpayers 
to navigate. While no states are obligated to follow the MTC’s guidance, over 22 states have indicated they intend to 
adopt the guidance in whole or in part. California was the first state to formally do so in February 2022, and several 
other states are already poised to follow suit. Businesses currently taking or considering a PL 86-272 position 
should review the new guidance and consider proactive modeling and planning, as it is likely that more states will 
continue to move to adopt the MTC’s latest guidance in the future.

Gross receipts taxes review 
Seven states have adopted some form of gross receipts taxes (Delaware, Nevada, Ohio, Oregon, Tennessee, Texas 
and Washington). These taxes are imposed on the gross receipts of a business without regard to profit or loss. In 
some states, the gross receipts tax is imposed in addition to corporate income and franchise taxes. The tax generally 
applies to receipts generated from sales within the state. Out-of-state businesses are often unaware that they are 
incurring gross receipts tax liabilities. At the local level, cities in California, Washington and many other states also 
impose gross receipts taxes, and more are considering these taxes every year.

In addition to increasing the tax burden, gross receipts taxes often require new reporting and compliance obligations. 
Businesses should assess whether states in which they are doing business impose a gross receipts tax or are 
considering imposing such a tax in the coming year.

Sourcing review 
For sales other than sales of tangible personal property, states may use a variety of methods to determine where 
revenue should be sourced. Over two dozen states have adopted market-based sourcing rules for services, 
replacing the traditional cost-of-performance sourcing rules. Market-based sourcing looks to the location of the 
customer. However, the states take different approaches to determining the market, including considering where 
the services are delivered, received and billed. Many states continue to utilize some form of cost-of-performance 
sourcing, though many states that do so may interpret these rules to source sales to the customer’s location, 
effectively arriving at a conclusion similar to that of market-based sourcing. Companies that do not analyze these 
different approaches often overstate or understate their sales factors. 

In addition to sourcing of service revenue, the sourcing of sales of intangible items, including gains on the sale of 
subsidiary stock or a partnership interest, is often subject to complex state rules. The sourcing of gain on these 
transactions may have significant tax impacts for sellers, with multiple potential interpretations and available filing 
positions related to state treatment of these items. Taxpayers that intend to dispose of an ownership interest in 
an entity before year-end should carefully consider the proper state sourcing of the gain on the sale and work to 
substantiate any available potential favorable tax positions before the close of the transaction and the tax year-end. 

Apportionment review 
State revenue departments are scrutinizing business apportionment methods more closely than ever before. For 
multistate companies, particularly those with more than one business line, complying with myriad apportionment 
rules can be a complex administrative burden. Further, many states have industry-specific apportionment formulas 
that are either required under statute or available through special election for qualifying taxpayers. Correctly 
identifying the required apportionment method and the income subject to apportionment and allocation could save 
substantial amounts of income and franchise taxes.

Before year-end, it is important to extrapolate estimated apportionment data from the first through third quarters 
of the current year and the fourth quarter of the prior year to identify key positions for which the company will need 
specific, highly detailed data for its returns. Additionally, by analyzing this data, the company can determine whether 
more favorable apportionment can be obtained by restructuring its legal entity structure or business operations, 
making a special or industry-specific apportionment election or requesting to use an alternative apportionment 
formula.

State transfer pricing review 
Many states have begun conducting intensive transfer pricing audits of businesses with significant intercompany 
transactions. The number of audits has quadrupled in recent years, and many states are in the process of hiring 
more transfer pricing auditors and specialists. Moreover, many states have contracted with outside economic and 
legal experts to pursue suspected transfer pricing violations. These audits often lead to substantial tax adjustments, 
consume an inordinate amount of taxpayer resources and result in prolonged litigation. 

State transfer pricing usually focuses on three related inquiries. First, most states have adopted some form of the 
federal transfer pricing rules under section 482 of the tax code, including examining whether intercompany prices 
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are “arm’s length.” Second, states examine whether the 
intercompany transactions have economic substance, 
i.e., whether the transactions have a business purpose 
apart from tax avoidance. Third, some states expressly 
disallow certain deductions for expenses between 
related parties. That is, the states require businesses to 
add back the deductions to their income. A proactive 
review would significantly reduce the risk and exposure 
of a costly transfer pricing audit and adjustment.

State income tax refund review 
Many taxpayers have open periods with conservative positions taken on state and local income and franchise tax 
filings. It is important that taxpayers consider reviewing those positions for potential refund claims due to changing 
facts and circumstances of the business and changes in state and local statutory and regulatory law, as well as new 
guidance that may have materially changed or mitigated the previous positions. 

Attribute maximization review 
State attribute regimes, such as state NOL calculation and usage rules, can vary significantly from the federal 
rules. Companies can take advantage of various planning opportunities to address attributes generated before 
establishing nexus, becoming a member of a combined or consolidated group, and acquiring, merging or liquidating 
an entity. For example, if a company has substantial tax attributes trapped in a perennially underperforming or newly 
acquired entity and has another entity that could fully utilize those attributes, it may be beneficial to merge those 
entities or, in some cases, to elect or request to file on a combined or consolidated basis.

Deduction maximization review 
If a company has multiple entities in its structure, it may benefit from examining projections of current-year income 
and deductions to identify isolated current-year loss entities. It may be possible to fully utilize the deductions 
through expense allocation, transferring payroll or property, restructuring, or electing or requesting to file on a 
combined or consolidated basis.

Unitary review 
Depending on the circumstances, filing state income tax returns on a mandatory combined basis can be either 
beneficial or detrimental to taxpayers. It is important to determine whether the business has the control, integration 
and flow of value required to establish unity and to model state income taxes on a separate and combined basis. 
Where sufficient value exists, it may be advisable to take steps to break or create unity. This analysis is particularly 
important if the company has completed, or is going to complete, a major acquisition or disposition of entities or 
assets during the tax year.

Credits and incentives compliance review 
Taxpayers should consider leveraging existing, renegotiated or new incentive programs to maximize cash flow 
amid the continued economic interruption of the COVID-19 pandemic, global conflict and inflation. Any incentive 
programs already in place should be reviewed to confirm fulfillment of all compliance and performance requirements 
to mitigate the risk of clawbacks. Taxpayers at risk of failing to meet agreed-upon targets should consider proactive 
communication with the economic development authority or taxing authority to either renegotiate agreements or 
obtain extensions to meet targets.

Taxpayers should also be aware of new or revised federal and state incentives programs enacted in the wake of the 
pandemic, including programs targeting hiring, training, job retention and capital investment. While many COVID-19-
specific incentive programs may have expired in 2021, many states actively expanded existing credit programs or 
created new regimes during the 2022 legislative sessions. 

Finally, taxpayers should consider evaluating current and recent utilization of existing statutory incentives 
opportunities to maximize benefits. Many states allow taxpayers to retroactively claim statutory benefits, and some 
businesses may have neglected to consider their availability in prior periods.

Regardless of whether an extended economic downturn results from the pandemic, many other state credit and 
incentive programs allow taxpayers to take advantage of historical growth. Taxpayers should review their state 
business activities and tax liabilities for all years that are still open under each state’s statute of limitations to ensure 
that all potential benefits are captured and realized as either current or future cash flow.
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Digital assets 
Implementation of digital assets recorded on the blockchain has grown exponentially in the past decade. Individuals 
and businesses are using digital assets such as cryptocurrency to buy goods and services. Non-fungible tokens 
(NFTs)—unique digital assets representing a contract right for art, admissions and documents, among other items—
are being sold, traded or used for numerous other purposes. Much like with traditional digital goods and services, 
the states continue to lag in providing guidance on state and local taxability of NFTs. Selling, buying, investing or 
trading digital assets may raise numerous state and local tax questions involving sourcing, apportionment, taxability, 
structuring and planning. With states largely silent on many of those questions, due diligence is necessary for 
determining state and local tax exposure.

State conformity to federal legislation review 
While some states automatically conform to changes to the Internal Revenue Code for state income tax purposes, 
many others have fixed-date conformity or only conform to specifically enumerated provisions. Many federal tax 
law changes lead to state law revisions conforming to or decoupling from federal law. 

In response to the coronavirus, the federal government put into place a series of legislative relief measures, such as 
the CARES Act, the CAA and ARPA. In 2022, many states made legislative changes to address state-level treatment 
of specific federal pandemic relief programs, particularly those federal changes enacted late in 2021. Additionally, 
changes associated with federal tax reform and the enactment of the TCJA continue to raise state conformity 
issues. For example, the changes to the research and experimental expenditure rules under section 174 are effective 
for tax years beginning after Dec. 31, 2021, and not all states conform to the updated federal treatment. 

The recent IRA enacted numerous changes with federal corporate income tax consequences, most notably the 
creation of a new corporate alternative minimum tax (CAMT), a 1% excise tax on repurchases of corporate stock and 
an increase in IRS funding for enforcement activity. While most states do adopt, in part or in whole, the provisions of 
the IRC which govern the computation of federal taxable income, states generally do not adopt the IRC provisions 
related to excise taxes and would not be affected by the new stock repurchase excise tax. A few jurisdictions do, 
however, impose a state-level AMT that references the same IRC sections that govern the new CAMT regime. 
The majority of these jurisdictions and state-level minimum tax regimes conform to the IRC in effect before the 
passage of the IRA, so legislative action would be required to conform to the new CAMT rules. While the initial state 
level impacts of the IRA appear to be minimal, taxpayers should be aware that many states will likely use upcoming 
legislative sessions to respond to the recent changes in federal tax law. 

It is important for businesses to be aware of the vast differences among state conformity to federal legislation and 
to be prepared to address those differences on relatively short notice. Conformity may affect PPP loan forgiveness 
and expense deductibility, income inclusion for federal pandemic relief grants, the deductibility of R&D-related 
expenses, the treatment of qualified improvement property, retirement funding and distribution rules, charitable 
deductions, NOLs, business interest expense and treatment of the new CAMT regime, among other provisions 
of recent federal tax legislation. Finally, a number of key tax issues were not addressed in the IRA, leaving the 
possibility for future tax legislation from the Biden administration which could further complicate any corresponding 
state analysis.
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