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Agenda

Topic Timing 
Introduction 5 minutes
Current state 10 minutes
Flow through proposals 10 minutes
Investment income 10 minutes
Fiduciary income 5 minutes
Key takeaways 5 minutes 
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Current state 

House-passed H.R. 
5376—Build Back 

Better Act

House

Senate Finance 
Committee draft

Senate

White House 
“Framework”

White House 
framework

Treasury Greenbook
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House-passed legislation: Responsibly funding our priorities

Provisions in tax title
Number Revenue 

(billions)
Corporate 17 $535
International 10 $279

Total 27 $814

High income Individual 3 $640

Retirement plans 5 $10

Other (nicotine, individual, 
business, etc.)

17 $11

Total 52 $1,476

Top 10 revenue raisers (billion)
Corporate AMT $319

Expansion of NIIT $252

Surcharges (5%; 8%) $228

Individual excess businesses losses $160

FDII $144

Stock repurchase excise tax $124

BEAT $67

GILTI $57

Interest expense $28

Divisive reorganization basis $18
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Flow-through income tax proposals and planning

AREA CURRENT LAW PROPOSAL

High Income Surcharge
(effective after Dec. 31, 2021)

No applicable rule. Income tax surcharge of 5% on modified 
adjusted gross income (MAGI) that 
exceeds $10 million ($5 million for MFS); 
an additional 3% (for a total of 8%) on 
MAGI that exceeds $25 million ($12.5 
million for MFS).

Net Investment Income Tax
(effective after Dec. 31, 2021)

Net investment income (NII) tax of 
3.8% on the lesser of NII or the excess 
of MAGI above a threshold amount. 
Material participation activities not 
subject to the tax.

Subjects “specified net income” to the 
tax as well as traditional amounts if over 
high-income threshold (phased-in 
starting at $500,000 (MFJ), $400,000 
(S)). This would include "active" trade or 
business income.

Excess Business Loss Limitations
(effective after Dec. 31, 2020)

Business losses are limited to
business income plus $500,000 
($250,000 single) and carried forward 
as an NOL. (expires Dec. 31, 2025).

Eliminate sunset/make permanent such 
that business losses are subject to 
existing limitations. Carryforward losses 
no longer considered an NOL and are 
treated as excess business loss that 
remains subject to the $500,000 limit in 
such future years. 

Interest Deduction Limitation 
(effective after Dec. 31, 2022)

The section 163(j) business interest 
expense limitation applies at the 
partnership level. Any excess interest 
expense at the partnership level is 
allocated to the partner and may be 
carried forward. 

Would apply the interest limitation at the 
partner level. 

Planning opportunities with RSM

• Accelerate Income/Defer 
Deductions

• Active gains before 2022 avoid 
Surcharge and NIIT

• Control income after 2021

• Asset location; structural 
considerations

• Consider entity choice

As of December 13, 2021
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Investment income tax proposals and planning

AREA CURRENT LAW PROPOSAL

High Income Surcharge
(effective after Dec. 31, 2021)

No applicable rule. Income tax surcharge of 5% on modified 
adjusted gross income (MAGI) that 
exceeds $10 million ($5 million for MFS); 
an additional 3% (for a total of 8%) on 
MAGI that exceeds $25 million ($12.5 
million for MFS).

Worthless Partnership Interest
(effective after Dec. 31, 2021)

A partner in a partnership is allowed to 
recognize an ordinary loss if its 
partnership interest becomes 
worthless. 

Characterizes such loss as a loss from 
the sale or exchange of a capital asset at 
the time of the identifiable event 
establishing the worthlessness of the 
interest. 

Section 1202 Exclusion (QSBS) 
(effective for transactions on or 
after Sept. 13, 2021)

Exclusion allowed for qualified small 
business stock of up to 100% of the 
total gain depending upon acquisition 
date.

Exclusion limited to 50% of gain for 
individual taxpayers with greater than 
$400,000 of taxable income.

• Evaluate tax-exempt vs. taxable 
bonds

• Generate needed cash before the 
end of the year

• ROTH conversions in 2021

• Consider 1045 rollover

• Private placement life insurance

• Worthlessness of partnership 
interest in 2021

Planning opportunities with RSM

As of December 13, 2021
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Fiduciary income tax proposals and planning

AREA CURRENT LAW PROPOSAL

High Income Surcharge
(effective after Dec. 31, 2021)

No applicable rule. Income tax surcharge of 5% on modified 
adjusted gross income (MAGI) that 
exceeds $200,000; an additional 3% (for 
a total of 8%) on MAGI that exceeds 
$500,000.

Worthless Partnership Interest
(effective after Dec. 31, 2021)

A partner in a partnership is allowed to 
recognize an ordinary loss if its 
partnership interest becomes 
worthless. 

Characterizes such loss as a loss from 
the sale or exchange of a capital asset at 
the time of the identifiable event 
establishing the worthlessness of the 
interest. 

Section 1202 Exclusion (QSBS) 
(effective for transactions on or 
after Sept. 13, 2021)

Exclusion allowed for qualified small 
business stock of up to 100% of the 
total gain depending upon acquisition 
date.

Exclusion limited to 50% for all estates 
and trusts

• Accelerate income/defer 
deductions

• Evaluate tax-exempt vs. taxable 
bonds

• Generate needed cash before the 
end of the year

• Consider 1045 rollover

• Private placement life insurance

• Worthlessness of partnership 
interest in 2021

Planning opportunities with RSM

As of December 13, 2021
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Next steps: Planning 

• Understand your sources of 
cash

• Understand your levers
• Understand the impossible  

Planning for 
the unknown

• Legacy
• Liquidity
• Lifestyle

Proactive 
planning
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Resources

Tax policy resource center
rsmus.com/taxpolicy

Tax policy now video series
Watch tax policy now recordings.

https://rsmus.com/what-we-do/services/tax/featured-topics/tax-reform/tax-policy-now.html
https://rsmus.com/what-we-do/services/tax/featured-topics/tax-reform.html
https://rsmus.com/what-we-do/services/tax/featured-topics/tax-reform/tax-policy-now.html
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This document contains general information, may be based on authorities that are subject to change, and is not a substitute for professional advice or services. 
This document does not constitute audit, tax, consulting, business, financial, investment, legal or other professional advice, and you should consult a qualified 
professional advisor before taking any action based on the information herein. RSM US LLP, its affiliates and related entities are not responsible for any loss 
resulting from or relating to reliance on this document by any person. Internal Revenue Service rules require us to inform you that this communication may be 
deemed a solicitation to provide tax services.  This communication is being sent to individuals who have subscribed to receive it or who we believe would have 
an interest in the topics discussed.

RSM US LLP is a limited liability partnership and the U.S. member firm of RSM International, a global network of independent audit, tax and consulting firms. 
The member firms of RSM International collaborate to provide services to global clients, but are separate and distinct legal entities that cannot obligate each 
other. Each member firm is responsible only for its own acts and omissions, and not those of any other party. Visit rsmus.com/aboutus for more information 
regarding RSM US LLP and RSM International. 
RSM, the RSM logo and the power of being understood are registered trademarks of RSM International Association. 
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